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SENATE.

CONGRESS, (
1st Session.
j

54TH

J DOCUMENT
1 No. 77.

IN THE SENA'rE OF THE UNITED STATES.

JANUARY

20, 1896.-Referred to the Committee on Indian Affairs and ordered to
be printed.

The VICE-PRESIDENT presented the following
LETTER FROM THE SECRETARY OF THE INTERIOR, TRANSMITTING REPORT OF THE COMMISSIONER OF INDIAN AFFAIRS, IN
RESPONSE TO SENATE RESOLUTION OF MARCH 2, 1895, DIRECTING THE SECRETARY OF THE INTERIOR TO REPORT TO
THE SENATE ANY AND ALL PAYMENTS AND DISTR.IBUTIONS
FROM THE APPROPRIATION OF $800,386.31 IN FAVOR OF THE
"OLD SETTLERS," OR WESTERN CHEROKEE INDIANS, MADE
BY ACT OF AUGUST 23, 1894.

DEPARTMENT OF THE INTERIOR,

Washington, January 18, 1896.
Sm: I have the honor to acknowledge the receipt of Senate resolution of March 2, 1895, in the following words:
Resolved, That the Secretary of the Interior be, and he is hereby, directed to
withhold any further distribution and payment out of the money derived from
thirty-five per cent of the judgment in favor of the Old Settler or Western Cherokee Indians against the United States, in the sum of eight hundred thousand
three hundred and eighty-six dollars and thirty-one cents, set apart for the payment of expenses and for legal services justly and equitably payable on account
of the prosecution of said claim, until otherwise authorized by law, except allowances already made for legal services, and to report to the Senate any and all payments and distributions from said fund already made, with copies of all papers in
any manner connected with said payments and distributions filed in the Interior
Department and the office of the Commissioner of Indian Affairs, and the action
had thereon.

In response thereto, I transmit herewith copy of a communication
of the 17th instant from the Commissioner of Indian Affairs, to whom
the resolution was referred.
The Commissioner states that copies of all material papers showing
the conclusions of his office and the Department, and giving reasons
therefor, are furnished, but that the papers are very voluminous,
many of the exhibits being printed volumes of many pages, and with
the clerical force of his office it is utterly impracticable to· furnish the
copies required.
HOKE SMITH,
Very respectfully,

Secretary.
The PRESIDENT

OF

THE SENATE.
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OLD SETTLERS OR WESTERN CHEROKEE INDIANS.
DEPARTMENT OF THE INTERIOR,
OFFICE OF INDIAN .AFFAIRS,

.

Washington, January 17, 1896.

Sm: I have the honor to acknowledge receipt of Senate resolution
of March 2, 1895, referred by you to this office for report on March 4,
1895, as follows:
I

Resolved, That the Secretary of the Interior be, and he is hereby, directed to withhold any further distribution and payment out of the money derived from thirtyfive per cent of the ju~gment in f~vor of the Old _Settler or Western Cherokee
Indians against the Umted States, m the sum of eight hundred thousand three
'hundred and eighty-six dollars and thirty-one cents, set apart for the payment of 1
expenses and for_ iegal_ servic~s justly ~nd equit3:bly payable on account of the
prosecution of said clarm, until otherwise authorized by law, except allowances I
already made for legal services, and to report to the Senate any and all payments
and distributions from said fund already made, with copies of all papers in any
manner connected with said payments and distributions filed in the Interior Department and the office of the Commissioner of Indian Affairs, and the action had
thereon.

The amounts paid from the appropriation of $800,386.31 in favor
of the "Old Settle-rs," or Western Cherokee Indians, made by act of
August 23, 1894 (~8 Stat. L., 451), for legal and other services rendered
those Indians in the prosecution of their claim against the United
States, are as follows:
,
September 6, 1894, Joel M. Bryan, commissioner and treasurer of the
Old Settler Cherokees, 6t per cent on $800,386.31- ___________________ $52, 025.11
September 8, 1894, William Wilson___________________________________ 16,007. 72
September 8, 1894, William H. Hendricks __ ___________ __________ ______ 16,007. 72
(Commissioners, 2 per cent each, upon the amount of the judgment.)
These three amounts were paid by authority of various councils of
the Old Settlers, particularly of November 22, 1875, October 25 1
18 8, and October 31, 1884. (See Exhibits A, B, and C.)
January 16, 1895, Garland & May ______________________ _______________. 15,000.00 i
Paid upon recommendation of this office dated September 5, 1894,
and the authority of the honorable Secretary of the Interior dated
January 5, 1895. (See Exhibits D and E.)
.
i
January 22, 1895, John T. Heard ____ --------- ---- -------------- ------ 10,000.00
Paid under act of August 15, 1894 (28 Stat. L., 31, Private Laws), and
authority of the honorable Secretary of the Interior dated January 5, 1895. (See Exhibits E and G.)
February 4, 1895, Jones, Voorhees, and Boudinot _____ . _______________ 32,015.45
Paid upon recommendation of this office dated August 31, 1894, and
authority of the honorable Secretary of the Interior dated January 5, 1895. (See Exhibits F and E.)
February 8, 1895:
Catherine Wilshire, administratrix_______________________________ 10,800.00
John A.Sibbald__________________________________________________ 2,100.00
John A. Sibbald, assignee ___ ,:____________________________________
600.00
Paid upo:n recommendation of this office of November 21, 1894, and
authority of the honorable Secretary of the Interior of January 5,
1 95.
(See Exhibits G, H, and E.)
Mar~h 2, 1 95,J. yV.Douglas________________________________________
2,500.00
Paid by authority of the honorable Secretary of the Interior, dated
January 22, 1895. (See Exhibit I; also Exhibit N.)
March 4, 1895, J. J. Newell _________________ _. _______________ .______ 10,000.00
Paid by authority of the honornble Secretary of the Interior, dated
January 22, 1895. (See Exhibit I; also Exhibit N.)
March 6, 1895, W. S. Peabody-------------------------------------8,000.00
Paid by authority of the honorable Secretary of the Interior, dated
January 22, 1895. (See Exhibit I· also Exhibit G.)
March 9, 1895, S. 0. Hemingway _____'_______________________________
1,500.00
Paid by authority of the honorable Secretary of the Interior, dated
January 22, 1895. (See Exhibit I.)
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March 9 1895, C. M. Carter - - - - - - - - - - - - - - - - - - - - - - - - _________ - - __ - - - __ $3, 185. 64
Paid by authority of the honorable Secretary of the Interior, dated
January 22, 1895. (See Exhibit I; also Exhibit G.)
March 11, 1895, D. A. McKnight, administrator E. John Ellis_________
4, 000. 00
Paid by authority of the honorable Secretary of the Interior , dated
January 22, 1895. (See Exhibit I; also Exhibit G.)
March 11, 1895, Joel L. Baugh______ _________ _______ _________________
1,000.00
Paid by authority of the honorable Secretary of the Interior, dated
January 22, 1895. (See Exhibit I; also Exhibit G.)
June 24, 1895, S. C. Dunham. ______ ___ - _- _- ______________________
545. 30
Paid upon recommendation of this office, dated April 2, 1895, and
authority of Secretary of Interior, dated May 15, 1895. (See Exhibits J and K.)
September 26, 1895, Cherokee Nation, money loaned and in terest-$3, 600
loaned January 7, 1875, at 5 per cent, $7,295.50; $900 loaned December 27, 1859, at 5 per cent, $1,350.13 -------------------------------8,645.63
Paid by authority of the honorable Secretary of the Interior, dated
May 18, 1895. (See Exhibits L and M.)
Total _______________________________ __________ _______ _________ _ 193,932,57

This disposes of all the claims that were paid. There were other
claimants, but as the resolution calls only for the amounts paid no
report upon the unpaid claimants is made, except as they are discussed
in the accompanying exhibits.
In reply to the request for '' copies of all papers in any manner connected with said payments and distributions filed in the Interior
Department and the office of the Commissioner of Indian Affairs, and
the action had thereon," I have the honor to say that with the clerical
force of this office it is utterly impracticable to furnish the copies
required. The papers are very voluminous, many of the exhibits
being printed volumes of many pages. There accompany this, however, copies of all the material papers, showing the conclusions of
this office and the Department, and giving reasons therefor.
Very respectfully,
D. M. BROWNING,

Commissioner.
The SECRETARY

OF

THE INTERIOR.

EXHIBIT

A.

T.,
Novernber 22, 18'75.

TAHLEQUAH, CHEROKEE NATION, IND.

The Western or Old Settler Cherokees, in pursuance of previous appointment,
having met in convention under authority of the provisions of the Cherokee treaty
of 1846, to consider the best method of prosecuting their claim for a balance due
them of per capita funds from the Government of the United States, under the
Cherokee treaties of 1835-36 and 1846, adopted the following resolutions:

'' Resolved by the Western or Old Settler Cherokees in general convention
assembled, That it is the sense of said Cherokees that the Government of the United
States is legally indebted to them (the said Cherokees) for a balance of per capita
moneys due under the Cherokee treaties of 1833, ·1835-36, and 1846, with interest
on the same up to date of final payment, and was withheld from said Cherokees
when the per capita funds were paid the Cherokee people in 1851-52, under the
provisions of the treaties of 1835-36 and 1846.
"Resolve<i,further, That the partial payment of said per capita moneys made to
said Old Settler Cherokees in 1851 is not and can not be in law or equity a final
and full settlement between the United States Government and said Old Settler
Cherokees on account of their said per capita funds, due under said treaty of
1835-36 and 1846, for the following reasons:
"First. That the said partial payment was practically forced upon said Cherokees by the United States.
S. Doc. 3-tll

-
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,, Second. That at the time of said partial payment in 1851 said Old Settler
Cherokee filed a written protest with the disbursing officer or payma ter of the
Government (Mr. Drennen) µrotesting that the payment then made was not a
full payment of the moneys due said Old S~ttlers un~er said treaties, and reserving
their rights to the balance due them of sa1d per capita funds, and that in 1 49-50
M:ie Old Settlers' delegate, J. L. McCoy, filed his protest in the Department at Wash.
. .
ington, claiming the wholfl amount due
,. Third. That the treaty of 1846 referred to makes specific prov1s10ns that DD
misapplied funds or charges shall be deducted from the per capita funds, 'Old
Settler Cherokees,' under said treaties in a final settlement.
"Resolved .fu1·ther, That ina~much as the treaty of 1846 abolished all party distinctions in the nation, except m so far as the same may be necessary to carry out
the provisions of said treaty, and said treaty also made further provisions that the
Cherokee people, or any part of them, could peaceably assemble a,nd petition their
own government, or the Government of the United States, for a redress of grievances the said Old Settler or Western Cherokees have, from time to time, before
and since the late war of the rebellion, met in convention for the purpose of prosecuting and recovering of their said claim for the said balance due them, but have
so far failed to secure any final result or settlement for the want of funds to aid
such prosecution.
"Resolved further, That it is deemed expedient and proper that the said Old
Settler Cherokees prosecute the said claim before the Government of the United
States to a speedy, just, and final settlement; and for that purpose the followingnamed persons, J. L. McCoy, J.M. Bryan, and William Wilson, be, and they are
hereby, constituted a commission, with full powers to represent said Cherokees
before the Government, with full and ample authority to do and cause to be done
any act and doing necessary and proper to be done in the premises; and with full
authority to employ such assistance in the prosecution of said claim as they may
deem necessary, and that a sum equal to 35 per cent of the amount of said claim
when recovered, or so much thereof as may be necessary, be set apart and subject
to the draft and receipt of said commission, and payable to them or their order by
the proper authorities of the United States Government, which per cent shall be
applied in the payment of said prosecution and all incidental expenses; Provided,
That om. a final settlement with said Old Settler CherokBes, the said commission
account for their expenditures out of said per cent, and all receipts signed to said
Unit d States Government by said commission on account of said per cent shall
be taken and deemed to be the receipts of said Old Settler Cherokees for the amount
received.
"Resolved further, That said commission, either in whole orin part, at their discretion, be authorized to proceed at their earliest convenience to Washington,
D. C., to prosecute said claim, and for that purpose they, the said commission,
are authorized to make a loan from the Cherokee Nation for funds sufficient to
defray their necessary expenses.
"Resolved further, That the president of this convention furnish the said commis ion with a copy of these resolutions."
I certify that the above and foregoing resolutions is a true copy of the original
resolutions, this, the 25th day of November, 1875.
WILLIAM WILSON, President Convention.
H. T. LANDRUM, Secretary.
Approved:
CHARLES THOMPSON,

Principal Chief, Cherokee Nation.
UNION AGENCY, December 20, 1875.
I hereby certify thait Messrs. J. L. McCoy, J.M. Bryan, and William Wilson,
are kn_o~n to me as Old Settlers, and were duly appointed November 22, 1875, as
comm1 s10ners to represent the Old Settlers' claim before the Department and
Congress at Washington,
G. W. INGALLS, Indian .A.gent.

EXHIBIT

B.

Proceedings of the weeting of the ninth annual council of the Old Settler or
Western Cherokee Indians, held at Tahlequah, in the Cherokee Nation, on ths
25th day of October, 1883, to further consider the prosecution of their claim
against the United States for moneys due them under the treaties of 1835-36
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and 1846, and the several acts of Congress in r elation thereto, and to authorize
and direct their commissioners and treasurer in that respect, which convention
is held in p\J.rsuance of the power and authority of that part of the second article
of the treaty of 1846 which provides that all parties shall cease except so far as
they may be necessary to carry out the provi~ions of the said treaty with respect
to said Old Settler or Western Cherokee Indians.
Mr. William Wilson, permanent president, in the chair; Robert L. Owen, secretary.
A committee was appointed, after the annual report of the commission was read
and adopted, consisting of the following representative Old Settler Cherokees, to
wit: Judge Riley K eyes, Capt . B. W . Alberty, H. C. Barnes, Aaron Terrell, and
R. L. Owen. The committee reported to the convention the following resolutions,
which, after being fully discussed, were unanimously adopted:
RESOLUTIONS.

First. That we tender our thanks to the Secretary of the Interior and the Commissioner of Indian Affairs for their efforts to have justice done in the investigation and payment of our claim.
Second. Resolved, That we memorialize the Senate of the United States to
appoint a committee, to be composed of three Senators, to take the "Old Settler"
claim in hand, to investigate the claim, correct any errors that may have been
made by any authority of the United States Government, and report the amount
found for appropriation.
Third. Resolved, That our councilors and clerks be paid each $4 a day, and
that a competent committee of three persons be appointed to sit at Tahlequah;
during the next session of the national council, to r eceive from each clerk and
councilor and commissioner the amount then due; said committee to be appointed
by the president of the present council, and said committee to be paid $4 per day
for their services.
Fourth. Resolved, That at the earnest request of Mr. Bryan we hereby relieve
him from acting as treasurer of the 35 per cent set apart for the purpose of prosecuting the Old Settler claim.
Fifth. Resolved, That when the amounts of our home council expenses and our
commissioners' services shall be made out by the committee above provided for ,
the said committee shall forward a statement of the same, revised and approved
by the commission, to the Secretary of the Interior, who is hereby authorized and
requested to pay the same after the appropriation of the sums due us shall have
been made.
Sixth. Resolved, That in consideration of the continuous and faithful labor and
expenses of J.M . Bryan for eight or nine years in prosecuting, under much uncertainty of ever receiving a dollar's reward, the Old Settler Cherokee claim, at his
own expense, even paying printing bills, expenses of attorneys who were helping
the claim, etc., he having sold everything he has in the prosecution of this claim,
practicing law whenever in the Nation in order to keep up his expenses, and thus
giving his entire time and energy to this work; and in further consideration
of the said J. lVI. Bryan having contracted a large part of the 2¾ per cent for
assistance in the management of said claim, we, the Old Settler Cherokee Indians,
in council assembled, agree to pay Mr. Bryan 2½ per cent additional, making in
all 5¼per cent; and the Commissioner of Indian Affairs is respectfully requested
to have the same paid to J. M. Bryan out of the 35 per cent set apart for the
prosecution of our said claim. The honorable Commisstoner of Indian Affairs is
respectfully requested to pay to Mr. Bryan, our Old Settler commissioner; for his
services as such, out of the 35 per cent as above stated, at $4a day from November
22, 1875, until the claim is closed: Be it further resolved, That all contracts with
attorneys, or any other person or perso~s, for services hereafter to be presented
for the approval of the Secretary of the Interior of the United States be first
approved by our three commissioners, J.M. Bryan, William "\Vilson, and W. H.
Hendricks.
Seventh. The acts of all previous councils of the Old Settlers are hereby reaffirmed and declared to be in full force, except where contrary to these resolutions,
in which case such acts or parts of acts are repealed.
WILLIAM WILSON, P1'esident of the convention.
R. L. OWEN, Secretary.
Approved November 9, 1883.
[SEAL.]
.
D. w. BUSHYHEAD, Principal chief.
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EXHIBIT C.

Proceedings of the meeting of the tenth annual council of the Old Settlers or
Western Cherokee Indians, held at Tahlequah, in the Cherokee Nation, on the
31st day of October, A. D. 1884, to further consider the prosecution of their
claim against the United States for moneys due them under the treaties of
1835-36 and 1846, and the several acts of Congress in relation thereto, and to
direct and authorize their commissioners and treasurer in that respect, which
convention is held in pursuance of the power and authority of that part of the
second article of the treaty of 1846 which provides that aY. party distinctions
shall cease except so far as they may be necessary to carry out the provisions of
the said treaty with respect to said Old Settlers or Western Cherokee Indians.
Mr. William Wilson, permanent president, being ill and unable to attend the
convention, Mr. Henry C. Barnes was elected by the convention as president pro
tempore, and after a full and exhaustive report of the ma~a~ement and ~tatus of
the claim by Col. J.M. Bryan, spokesman. for the comm1ss10n, a committee was
appointed, after the report was read and adopted, consisting of the following
representative Old Settler Cherokees: Clem Hayden, chairman; Robert L. Owen,
secretary; Aaron Terrell, E. Corn.elius Boudinot, and Joseph Gladney, for the
purpose of examinin~ the report of th~ commissioners, Bryan, Wil~on 2 _and
Hendricks, and reportmg to the convention what they should deem a Jud1c10us
course.
After thoroughly discussing the report of the commission, with contracts, documents, etc., submitted therewith, the committee unanimously reported the following resolutions:
RESOLUTIONS.

Be it resolved by the Old Settler Cherokees, That there having been contracted, by
our authority, with different attorneys in the States, by our commissioners, Bryan,
Wilson, and Hendricks, the amount of 22½ per cent of the amount recovered of
our claim for services actually rendered in the prosecution of the Old Settler
Cherokee claim, of which 13 per cent has been approved and 9½ per cent is as yet
unapproved by the Interior Department, we hereby approve the two other contracts, to wit, John A. Sibbold's, for 5 per cent, and C. M. Carter's, for 4½ per cent,
of the recovery. and respectfully request, if necessary, that the honorable Secretary of the Interior also approv8 the same.
Be it fii-rthe'r resolved, That as no suitable or proper fee has been allowed our
commis ioners. William Wilson, president of the commission, and William Hendricks, for their enterprise and foresight in reviving the claim and working in its
b half so faithfully, we hereby allow them 2 per cent each in full of their services,
and that this and the per diem allowance for the services of J.M. Bryan as our
special attorney and commissioner, as well as the 5¼ per cent provided for him by
our councils of 1877 and 1883, be also approved by the Interior Department, if nece ary, and that the honorable Secretary is especially r equested to have the same
done, our said attorney and commissioner having devoted his entire time for nearly
ten years and his whole fortune to the interests of the Old Settler Cherokees.
Be it further 1·esolved, That for the purpose of harmonizing all our contracts
for defraying expenses of our commissioners and home expenses, and the payment
of two attorneys' fees not approved by the Interior Department, and for the payment of borrowed money from the Cherokee Nation, as authorized by our council,
that Col.Joe~ M. Bryan be, and he is hereby, appointed treasurer of the Old Settlers,
and as such 1s hereby authorized to receive from the proper officer or officers an
amount of money out of any sum or sums that may be allowed said Old Settlers
o,· W ~st rn ~erokees, as may be necessary to meet the provisions of this our
counci.1:'s dec1s10ns, the amounts of which are hereinafter itemized, to receipt to
tl?,e (!mted States therefor in the name of and for us, which said receipt shall be as
brnclmg upon the Old Settler Indians as if executed by them individually, and
shall ~e the Old Settler Cherokees' receipt therefor.
Be it further: resolved, That the following amounts are hereby approved, and
our trea urer 1s hereby authorized to disburse said funds when received in paym ent of said amounts, to wit:
Per
cent.

1. For attorneys' fees not as yet allowed by the Interior Department, 9¼ per
cent of the entire claim recovered ___ ___________ ___ ___ ______ _______ : ____ 9i
2. For Joel M. Bryan, himself, as by act of the councils of 1877 and 1883, 5¼
per cent of the entire claim recovered__________________________________ _ 5¼
3. For Joel M. Bryan, as commutation of his per diem allowance 1¼ per cent
of the entire claim recovered ______________________________ ' ___________ 11
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Per
cent.

4. For our commissioners, Wilson ~nd Hendricks, 4 per cent of the entire
claim recovered _____ - - - - - - - - - - - - - - - - - - - - - - - - - -- - - - - - - - - - - -- - - - - - - - - - - - - 4
5. For our debts to the Cherokee Nation for bo:r:rowe~ money and for home and
contingent expenses, 2 per cent of the entire claim recovered___________ 2
Total amount ___________ - - - - - - - - - - - - - - - - -- - __ - - -- - - - - - - - - _- - - _________ 22

Be it further resolved, That J.M. Bryan is hereby authorized to present the
claim of the Old Settler Cherokees to the United States Government for the value
of the lands and improvements at the old Cherokee Agency in the State of Arkansas on the Arkansas River, due to us under the treaties of 1828 and 1833.
Signed by the committee.
CLEM HAYDEN, Chairman.
ROBERT L. OWEN, Secretary.
AARON TERRELL.
Jos. B. GLADNEY.
E. C. BOUDINOT, Jr.

The above resolutions, being read and fully discussed, were unanimously
adopted.
HENRY C. BARNES, President pro tem.
ROBERT L. OWEN, Secretary.
Approved.
D. W. BusHYHEAD, Principal Chief.
EXECUTIVE DEPARTMENT' Cherokee Nation.
I hereby certify that the foregoing five pages is a true copy of the original proceedings of the Old Settler or Western Cherokees, as placed on file in the executive
department of the Cherokee Nation, as furnished by Col. Joel M. Bryan on this
6th day of November, 1884.
GEORGE 0. BUTLER,
[SEAL.]
Assistant Executive Secretm:J Cherokee Nation.

DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS,

Ma1·ch 2, 1885.
It appearing from the proceedings (herewith) of the tenth council of the Old
Settler or Western Cherokees, held at Tahlequah, Cherokee Nation, October 31,
1884, that Col. Joel M. Bryan was appointed treasurer of the Old Settler or Western Cherokees, I know of no objection to such appointment.
H. PRICE , Commissioner.
DEPARTMENT OF INTERIOR,

March 3, 1885.

I concur.
H. M.

EXHIBIT

TELLER,

Secretary.

D.

DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS,

Washington, September 5, 1894.
Sm: I have the honor to transmit herewith, for your consideration and approval,
an affidavit of Heber J. May, representing the firm of Garland & May, as to the
professional services rendered under their contract, dated December 9, 1889, in
the prosecution, before the Court of Claims and the United States Supreme Court,
of certain claims of the Old Settler or Western Cherokee Nation of lnclians against
the United States, for which services said Garland & May are to receive, in
accordance with the terms of said contract, the sum of $15,000.
Very respectfully,
D. M. BROWNING, Comniissioner.
The SECRETARY OF THE INTERIOR.
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EXHIBIT E.

In the matter of the claims for attorneys' fe~s in the Old Settler Cherokee cases.
DEPARTMENT OF THE INTERIOR,
Washington, January 5, 1895.
Sm: Pending the consideration of the claims of various attorneys for fees in the
above-stated matter I have concluded that inasmuch as there is no contest over
the fees claimed by the following-named persons, to wit, Jones, Voorhees &Boudinot for $32 015.45· Garland & May, for $15,000; John C. H eard, for $10,000, and
the'Wiltshi~e estate for $13,500, the same should be paid without further delay.
I therefore approve your findings in respect to these claims, and direct that the
same be paid.
Very respectfully,
HOKE SMITH, Secretary.
The COMMISSIONER OF INDIAN .A.FF AIRS.

EXHIBIT F.
DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS,
Washington, August 31, 1894,
Sm: I have the honor to submit herewith, for your consideration and approval,
an account in favor of Messrs. John Paul Jones, Reese H. Voorhees, and E. C.
Boudinot accompanied by the affidavits of Reese H. Voorhees and other papers and
documents in connection therewith, for professional services rendered in behalf of
the Old Settler Cherokee Indians, under their contract dated November 4, 1889,
in procuring for the benefit of said Indians, by act of Congress approved August
23 1 94 the sum of $800,386.31, of which sum the claimants herewith are to receive as' compen ation for said services an amount equal to 4 per cent on said sum,
amounting to $32,015.45, under the terms of said contract.
Very respectfully,
D. M. BROWNING, Com1nissioner.
The SECRETARY OF THE INTERIOR.

EXHIBIT G.
DEPARTMENT OF THE INTERIOR, 0FFWE OF INDIAN AFFAIRS,
Washington, November 21, 1894,
Sm: An appropriation was made by a clause in the general deficiency act
approved August 23, 1894 (28 Stat. L., 424,451), to pay a judgment of the Court of
Claims in favor of the Old Settler or Western Cherokees, as follows, viz:
"The Old Settlers or Western Cherokee Indians, by Joel M. Bryan, William
Wilson, and William H. Hendricks, commissioners. and Joel M . Bryan, treasurer,
and so forth, eight hundred thousand three hundred and eighty-six dollars and
thirty-one cents; and the Commissioner of Indian Affairs is directed to withhold
from di tribution among said Indiams only so much of that part of the said judgment s~t apart by said Indians to pay the expenses and for legal services justly
or equitably payable on account of said prosecution."
The claim which this appropriation was intended to satisfy bad been pending
for a great many years. In 1875 the Old Settler or Western Cherokee Indians
held a council and appointed commissioners to prosecute the claim, setting apart
for defrayingtheexpense of such prosecution35percentof wbateversummightbe
re~o-~ered to the Indian~ on account of the claim. Out of this 35 per cent the comm1ss10ners were authorized to employ the professional services of attorneys at law
and to pay the other expenses incidental to the prosecution of the claim. Subsequently to the setting aside of this percentage the Indians in council at various
times made specific appropriations therefrom for different purposes, as follows, viz:
Per cent.

For J.M. Bryan, commissioner and treasurer _______________________________
For William H. Hendricks, commissioner ___________________________________
For William Wilson, commissioner__________________ __ _____________________
For payment of debts of Old Settlers, money borrowed from Cherokee Nation_
Total __________________________________________________________ _______

6t

2
2
2
12½
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These appropriations bythe council of the Old Settlers reduced the amount that
was available for use by the commissioners in the employment of counsel to 22t
per cent of the amount recovered.
_
Lawful contracts made by the Old Settlers commissioners have received the
approval of this office and the Secretary of the Interior, providing for fees as follows, viz:
Per cent.

W. W. Wilshire ____________________________________________________________
W. S. Peabody ________________ . __ ____________ . _____________________________
E. J. Ellis (conditional) ___ . _________________________________________________
Jones, Voorhees &- Boudinot ______________________ . _________________________
Garland & May (about)---- ------------------·-----------------------------C. M. Carter _______ ______ __________ .. _______________________________________
Joel L. Baugh (conditional)_________________________________________________

5
8

2
4

lf¾
1t

Total ___ ______________________________________________________________ 22t
The condition on which Mr. Ellis's contract was approved was that the value of
the services rendered by the attorney prior to his death and under the contract as
a quantum meruit should be left to be thereafter adjudicated, and the condition
on which Mr. Baugh's contract was approved was that the fee payable thereunder,
together with the fees allowed under other approved contracts and the amounts
appropriated by the Old Settlers council, should not exceed 35 per cent.
Since the appropriation has been made the following claims have been paid:
September 6, 1894, to J.M. Bryan, 6-½ per cent _______ __ ______________ $52,025.11
September 8, 1894, to William Wilson, 2 per cent_____________________ 16,007. 72
September 8, 1894, to William H. Hendricks, 2 per cent______________ 16,007.72
Total, 10t per cent _____________________________________________ 84,040.-55
Claims of attorneys for services have been adjudicated by this office under section 2104 of the Revised Statutes and transmitted to the Department for its
action, as follows:
August 31, 1894, claim of Jones, Voorhees & Boudinot, 4 per cent _____ $32,015.45
September 5, 1894, claim of Garland & May, 1¾ per cent______________ 15,000.00
Total, 5¾ per cent ________________________________________ ~--___ 47,075.45
Claims have been filed in this office by attorneys and parties in whose favor the
Old Settlers have made appropriations, including those whose claims have been paid,
as follows, viz:
Per cent.

J. M. Bryan_ _____________________
William Wilson _____ ______ _______
Wm. H. Hendricks _____ __________
J.M. Bryan (treasurer) _____ _____
Jones, Voorhees & Boudinot_ _____
Garland & May (about) _________ .

6t
2
2
2
4

1¾

;:
f ·p':;l~~~~:: :: :: :: ===: ::==== i«
D. A. McKnight, for estate of E. J.
Ellis ___________________________ 2
C. M. Carter (about)_____________ -!

Per cent.

Joel L. Baugh____________________
John T. Heard ___________________
J. W. Douglas____________________
S. 0. Hemingway________________
JohnL. McCoy __ _________________
Richard C. Wintersmith __________
Belva A. Lockwood ______________
J. J. Newall______________________

1-½

1¼

t
t

2
25
10

2¾

Total ______________________ 72-h

The total of the claims submitted in excess of the amount available for fees to
attorneys in this case is 50J\- per cent, and in excess of fees provided for in approved
contracts is 49i6 per cent. This includes 1-¼ per cent which the act of August 15,
1894 (28 Stat., 31, Private Laws), authorizes to be paid to Mr. John T. Heard on
the determination by the Secretary of the Interior that sel'vices were rendered the
Old Settlers by said Heard and were contracted for in good faith by persons authorized to represent said Indians, and 12½ per cent appropriated by the Old Settlers'
council. There remains in claims presented, not covered by approved contracts,
resolutions of the councils of Old Settlers, nor the act of Congress of August 15,
1894, above referred to, 35-fs per cent.
Some of these claimants, for themselves, and others by their attorneys, claim
that the provisions of the law making the appropriation authorizes the payment
_ of their claims as being " equitably" due on account of legal services rendered in
the prosecution of the claim of the Indians. This claim involves the pro tanto
repeal of the laws relating to Indian contracts and the adjudication and payment
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of the fees of attorneys under such contracts. Before entering into a di cu ion
of the pacific claims, therefore, it seems expedient that I shall consider the scope
and effect upon the claims that should be given the language used in the act making the appropriation to meet the judgment in the case.
'!'hat part of the act r elied upon by the attorneys claiming under unapproved
contract is the following:
,. And the Commissioner of Indian Affairs is directed to withhold from distributt<m among said Indians only s~ much of _that part of_the said judgmen~ set apart
by the Indians for the pro ecut10n of their claims as is necessary for him to pay
the expenses and for legal services justly or equitably payable on account of said
pro ecution."
.
The law relating to contracts between Indian tribes and individual Indians, not
citizens of the United States, and attorneys, is section 2103 of the Revised Statutes,
which requires that such contracts shall contain certain prescribed stipulations,
and shall be executed in a peculiar manner, and be approved by the Secretary of
the Interior and the Commissioner of Indian Affairs.
Section 2104 of the Revised Statutes provides for the payment by the United
States, out of the Indians' moneys, of the fees of attorneys earned under such contracts, and is as follows:
'' And no money or thing shall be paid to any person for services under such contract or agreement until such person shall have first filed with the Commissioner
of Indian Affairs a sworn statement showing each particular act of service under
the contract, giving date and fact in detail, and the Secretary of the Interior and
C.ommis ioner of Indian Affairs shall determine therefrom whether, in their judgment, such contract or agreement has been complied with or fulfilled; if so, the
same may be paid, in proportion to the services rendered under the contract."
Section 2105 of the Revised Statutes prohibits the payment of any fees to attorneys for Indians, except as provided in the two preceding sections, and also prohibit the attorney from receiving such fee contrary to la"W'i heavy penalties being
provided both against the unlawful paying and the unlawful receiving of such
money or fees.
·
Thel'e are no words of repeal used in the act making the appropriation, and
before the language used in said act can be construed as it is claimed by the claimants under unapproved contracts it should be, it must be held to have the effect
of repealing the statutes of the United States above referred to by mere implication. It i, probably not material to the determination of the question whether
the , ction of the Revised Statutes bearing on the case have been repealed by
th act making the appropriation to state the purposes for which it was deemed
de!-!irable to amend the language of the appropriation as originally introduced in
the bill; bnt a~ thi' office is fully aware of the object of the attorneys who first
sug •ested the amendment, there having been several conferences on the subject
between aid attorneys and myself, it may not be deemed improper for me to state
tho e purposes as I understood them at the time and do now understand them to
have been.
In rendering the opinion of the Supreme Court (148 U.S., 427) giving judgment
again t the United States in favor of the Old Settlers, Chief Justice Fuller made
u e of certain language which might be construed to deny to some extent the right
of the Olcl ettlers to maintain a tribal organization for any purpose, and to operate
to prevent the payment of fees earned by attorneys under contracts made with
said Indians as a body politic and approved by the Secretary of the Interior and
the Commissioner of Indian Affairs.
Another con ideration was that by the rules of the Treasury Department under
the ol~ methods of acco®ting, all judgments of the Supreme Court were paid by
the Fir t Auditor and First Comptroller. This appropriation would not, therefore, come on the books of this office, and the Commissioner of Indian Affairs and
' cretary of the Interior would not be able to pay the fees due attorneys under
ap~ro-yecl contracts: No other officers of the Government have jurisdiction to
ad.1udicate such claims, and the attorneys would in consequence be likely to lose
th~ fee that had been earned by them even should it have been eventually determmecl that the Supreme Court's opinion would not interfere with their payment.
It was to meet th~ po sible contingency of such a construction of the opinion of
t~e Supr~me Court m the case and to bring the appropriation within the jurisdiction _of _tlu office ~hat t~e attorn ys thought it desirable to amend the appropriation,
~nd m mformal di. cus~10ns of the situation with Mr. Voorhees and other attorneys
m th~ case I agreed with them as to the expediency of such a step. It was under
the circumstances and at the instance of attorneys having approved contracts
that the amendment to the aopropriation was made.
The statute must be construed in accordance with the ordinary rules laid down
by the courts for the construction of statutes.
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As to the construction that the Revised Statutes have been repealed by implication and a new rule established by the appropriation act to govern the payment
of attorneys' fees in this case, it is a well-established rule of construction that
repeals by implication are not favored and are never admitted where the former
can stand with the new act. (ChewHeongv. United Stat-as, 112 U.S., 536; United
States v. Henderson , 11 Wall., 652.)
In Wood v. The United States (16 Peters, 362) the Supreme Court said:
"The question then arises whether the sixty-sixth section of the act of 1799,
chapter 128, has been repealed or whether it remains in full force. That it has not
been expressly or by direct terms repealed is admitted; and the question resolves
itself into the more · narrow inquiry, whether it has been repealed by necessary
implication. We i:,a.y by necessary implication, for it is not sufficient to establish
that subsequent laws cover some or even all the cases provided for by it, ror they
may be merely affirmative or cumulative or auxiliary. But there must be a positive repugnancy between the provisions of the new laws and those of the old, and
even then the old law is repealed by implication only pro tan to to the extent of the
repugnancy."
Under the rule laid down in this case repeals by implication must be necessary;
that is, it must be necessary to imply the repeal of a former to gh-e effect to a later
statute before such repeal will be admitted. There must be such a repugnancy
between the laws of the old and those of the new statute that they can not be construed nor administered together.
Upon examination of the language of the appropriation it will be observed that
it is not in any manner r epugnant to section 2104 of the Revised Statutes. It does
not purport to establish in this case a new rule to guide the Commissioner of
Indian Affairs in adjudication of the claims of attorneys. In fact, it implies a
power already possessed by the Commissioner to withhold from distribution among
the Indians some part of the money appropriated, and purports only to give him
specific direction as to the exercise of that power. '' The Commissioner of Indian
Affairs is directed to withhold from distribution among said Indians only so much,"
etc. The law is merely directory, and relates to the exercise of a power already
resting in the Commissioner under existing law. The Commissioner of Indian
Affairs is directed to withhold, etc., "only so much of that part of the said judgment set apart by the said Indians for the prosecution of their claim as is necessary
for him to pay the expenses and for legal services justly or equitably payable, " etc.
This authority to withhold only so much of the part of the judgment set apart
by the Indians for the prosecution of the claim as is necessary for him to pay the
expenses and for legal services justly or equitably payable on account of said prosecution does not change the law that authorizes him to pay out such funds, and
although authorized to withhold a certain part of the fund from distribution among
the Indians, yet when payments of fees out of that fund come to be made he must
be governed by the law which provides how legal claims can be established. Persons without approved contracts who are now insisting that they shall have this
fund paid out to them knew when their supposed agreements were made and the
service, if any, was rendered that they were not only prohibited from receiving
· payment, but that to do RO they would be guilty of an offense punishable under
section 2105 of the Revised Statutes.
The question might be raised whether the term "legal services" as used in this
provision of law does not m ean services lawfully rendered.
The payments out of this appropriation for "legal services" must be restricted
to such fees as may be shown to be" justly or equitably payable " to those attorneys who rendered service under approved contracts which did not expire by
limitation prior to the r ecovery.
This rule must be varied from somewhat in the cases of the estates of W. V-T.
Wilshire and E. John Ellis, wh·o died before the expiration of their contracts, and
after rendering "legal services" thereunder, and the claim of John T. Heard is
governed by the special act of Congr ess for his relief.
As the statutes relating to Indian contracts and the payment of fees thereunder
is still in force and applicable in this case, they ·would operate to prevent the
payment of any fees to those attorneys who base their claims on informal or
unapproved contracts.
Having thus disposed of all claims of attorneys who h ave no approved contracts
as a class, it is not necessary for me to specifically discuss any of the claims of that
class; but in order to show the absurdity of some that have been filed, I will cite
briefly the claims of R. C. Wintersmith and Mrs. Belva Lockwood.
Mr. Wintersmith's claim is for 25 percent of the amount appropriated, or$200,096,
and it is based on a power of attorrn=iy dated November 29, 1878, and signed by
Riley Keys , J. A. Scales, and John L. McCoy, who held themselves out as the legal
representatives of the Old Settler Cherokees. It is not signed by Mr. Wintersmith,
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and there is no evidence that saicl Keys, Scales, and McCoy were ever authorized
by the Old Settlers to represent them or to make a contract on their behalf. It
does not appear from the records of the Old Settlers case in this office that either
Keys or Scales were ever appointed by the Indians to represent them in the suit.
McCoy was appointed in 1875 as a representative, but served only about two years
in that capacity, when he was dropped by the council, and Hendricks was appointed
in his stead.
Furthermore, Mr. Wintersmith does not show by proper proof that he ever
rendered any services under his alleged contract. He states. however, that since
his so-called employment in 1873 to the present time he has labored as attorney
for these Indians. This is a singular statement in the light of the fact that Mr.
Wintersmith was never known, so far as the records of the case show, to have
been interested in the prosecution of the Old Settlers claim until he filed his claim
for services.
Mrs. Lockwood's claim of 10 per cent, or about $80,000, is based on several
powers of attorney to J. J. Newell, herself, and others, given by various parties
claiming authority to bind the Old Settlers. Some of these powers of attorney
and contracts were given by parties authorized to make contracts, but they were
never approved as required by law, although they had been filed for approval. It
is not necessary to set out here the reasons for not approving them. In her claim
Mrs. Lockwood seems to have confused the claims of the Western North Carolina
Cherokees and of the Eastern Band of Cherokees with that of the Old s ·ettlers, and
::nost of the services she claims to have rendered related to the suits of the Indians
of the former classes exclusively. She mentiorn.; an informal contract between
J.M. Bryan and herself stipulating for the employment of her services in the Old
Settlers ca~.
In her claim Mrs. Lockwood files a contract between herself and James Taylor,
John L. McCoy, and James M. Bell, claiming to represent the Western North Carolina Cherokees, i.e., the North Carolina and Eastern Cherokees, who were residing
east of the Mississippi River at the date of the treaty of 1835, and who have subsequently removed to the Cherokee Nation, Indian Territory, and the Old Settlers,
or Western Clferokees, who were residing west of the Mississippi at the date of
said treaty of 1835, by virtue of resolutions of a council of the Western North
Carolina Cherokee Indians held November 17, 1884.
At the time of this council the Old Settlers or Western Cherokees were represented by a board of commissioners properly authorized and composed of Messrs.
J.M. Bryan, William Wilson, and William H. Hendricks. It is hardly necessary
for me to say that apart from the fact that the Old Settlers by their own council
had provided a commission with authority to represent them in the prosecution
of their claim, the council of the Western North Carolina Cherokee Indians had
no power to authorize the appointment of a representative to prosecute the Old
Settlers claim, and therefore Mrs. Lockwood would not have been entitled under
her contract to any fee out of the Old Settlers appropriation even if there were not
other objections thereto.
·
The first claim for '' legal services " to be considered is that of the estate of
W.W. Wilshire, and is based on services rendered by Mr. Wilshire, before his
death, under two contracts, the second being a continuation of the first. Mr.
Wilshire waEfnrst employed by the Old Settlers July 1, 1882, the date on which
the :first contract was made. That contract expired by limitation July 1, 1886,
and was renewed by contract dated September 28, 1886, which was limited by its
terms to expire September 28, 1891. Both of these contracts were approved by
the Commissioner of Indian Affairs and the Secretary of the Interior. The contract expired finally in 1891, more than two years prior to the ultimate recovery
on behalf of the Indians, and if Mr. Wilshire had been living it is doubtful
whethe! any fees could be paid him on account of his services, notwithstanding
they ~:mght ha~e be.en of great value to the Indians in the prosecution of the claim.
Thi conclusion is based on the well-established rule that where an attorney
voluntarilr aba:ndo:ns a case in which he has been employed, and thereby makes it
nece _a ry for _his chent to employ the services of other attorneys or counsel, he has
no clann ag~mst his client for compensation, notwithstanding his services may
have been of great value in the preparation and prosecution of the case. The rule
would be the same in a case where an attorney has been employed for a term of
years to prosecute a claim on compensation of a rate per cent on the amount
recovered thereunder. If the recovery is not had before the expiration of his contrac~, he is not entitled to his fee nor to demand as a matter of right the extension
of his employment to cover a further term of years, and if the client shall see :fit
not to extend the time. but shall employ other counsel, who recovers on the claim,
the attorney first employed would not have a right to claim his fee under his
expired contract.
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This rule does not apply, however, in a case where the abandonment of a suit by
the attorney is involuntary, as where he dies before recovery and after rendering
servfoes of more or less value to his client. In such an event it seems that the
rule is the deceased attorney's estate should be paid a compensation in proportion
to the services rendered by him. Upon this rule Mr. Wilshire's estate is entitled to
be paid a fee for the services rendered by him in this case prior to his death. It
is impossible, however. for the estate to comply with the provisions of section 2104
of the Revised Statutes, which requires the filing of a detailed statement of service
under his contract; but as the law should not be construed as requiring a claimant,
whose good faith is apparent as in this case, to perform a palpable impossibility, I
do not see any legal impediment in the way of paying a reasonable fee in this case.
In arriving at the amount justly due for such services as were rendered by Mr.
Wilshire, it is not sufficient to consider the amount of service, but rather its character and value as compared with the services remaining to be rendered be:f.Qre a
final recovery was reached. In this view of the matter, I must conclude that the
services rendered in securing the report of the special commissioner appointed to
investigate the Old Settlers' claim and the concurrence of the Secretary of the
Interior in that report were insignificant in value for the reason that those reports
were totally ignored and repudiated by Congress first and the courts afterwards.
Congress refused to recognize the findings in those reports as sufficiently accurate
to warrant the appropdation of the money to pay the claim, and it was referred
by a committee of the Senate to the Court of Claims for a finding of fact under
the provisions of the Bowman Act so called. The Court of Claims reported the findings of fact, and while in the reports of the special commissioner and the Secretary
of the Interior it was found that $421,653.68 were due, the court found only about
$224,975.68 to be due, and the final judgment of the Supreme Court reduced the
amount to $212,376.94.
The mos~ valuable service that was rendered by Mr. Wilshire was, therefore,
in connection with the r eference of the case to the Court of Claims for a finding
of fact and the prosecution of the matter in the court under that reference, he
having died before it was referred to the courts for adjudication by the Congress.
Mr. Bryan, on the part of the Old' Settlers, and Mrs. Wilshire, on behalf of the
estate of W.W. Wilshire, have entered into an agreement of compromise in the
case, by which it is understood the estate shall receive the sum of $13,500 in full
satisfaction of the claim. This agreement is not, of course, binding on this office
nor on the Department, but considering the services rendered by Mr-. Wilshire,
and that by hi.s death the Indians were placed under the necessity of employing
other attorneys t o carry on the prosecution of the suit, for whose services they
will pay fees aggregating more than the total fee provided for in Mr. Wilshire's
contract, I think the amount agreed upon in this compromise is not more than
should be paid, and I therefore find the estate entitled to receive that amount as
the value of Mr . "\Vilshire's service as a quantum meriut.
A one-fifth interest in the contract was assigned by Mr. Wilshire· in 1883 to Mr.
John A. Sibbald, and he has filed in the case a protest against the compromise
agreement between Mr. Bryan and Mrs. Wilshire, and also a sworn statement, in
g&.neral terms, of the services rendered by Mr. Wilshire and himself in the case,
and claiming (1) the allowance of a fee of 3-½ per cent of the sum recovered as the
reasonable minimum value of tbe services rendered by Wilshire & Sibbald under
the contract prior to the death of Wilshire; and (2) the allowance of at least onehalf of 1 per cent of the sum recovered for the services rendered by Sibbald under
the contract after the death of Judge Wilshire.
The services claimed to have been rendered by Mr. Sibbald after Judge Wilshire's death has relation to the passage of the act of February 25, 1889 (25 Stats.,694), r eferring the case to the courts for final adjudication. l)oubtless Mr.
Sibbald rendered some service in this connection, but it will be observed by
an examination of the report of the· Senate committee on the bill (No. 217, Fiftieth
Congress, first session) that the reasons given by every member of the committee
except one (Senator Jones, who was opposed to the claim) for the passage of the
bill were based on the findings of the Court of Claims, and it would seem, as said
by Mr. Heard in a letter of Sept.ember 1, 1894, on the subject, that the second reference was practically compelled by the findings of fact already reported to the
committee by the court.
The services rendered under the contract prior to Mr. Wilshire's death, which
Mr. Sibbald values at 3-½ per cent of the total amount of the judgment, have been
considered above in the discussion of the compromise agreement referred to. anrd
I find nothing in the papers filed by him to warrant a modification of the conclusion reached to allow the amount fixed in that agreement.
I therefore find that there is justly and equitably payable for " legal services"
rendered under the Wilshire contracts the sum of $13,500.
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Taking up the claims in the order of the date of the contract on which they are
based the next to be considered is that of W. S. Peabody. This claim is for a fee
of $64,030.90, and is based on a contract entered into between said Peabody and
the Old Settlers by J. M. Bryan, their agent, attorney, etc. The contract provides
for the employment of Mr. Peabody "to prosecute said claim before the proper
committees of Congress, the Departments, or courts of the United States to a final
termination and collection of the same," for a compensation of 8 per cent on the
dollar of the amount collected on said claim. It was to run for four years, and
was approved by the Commissioner of Indian Affairs and the Secretary of the
Interior. As it expired from time to time it was renewed, the last renewal having
been approved March 11, 1892.
Mr. Peabody declares himself as being unable to submit a statement of each act
of service under this contract, giving fact and date in detail, as r equired by the
statute but has filed four affidavits, alleging in more or less general terms that
he has perfor~ed t!rn services '?alled _for in. the contrac~.
.
Before entermg mto a consideration of the affidavits filed by Mr. Peabody, it
seems to me best that I should discuss another matter which has a material bearing on the claim-that is, the fact that for over two years during the life of his
contract Mr. Peabody was in the service of the Government, and therefore not in
a position to render any service under the same without laying himself liable to
heavy penalties under section 5498 of the Revised Sta~utes. Mr. P eabod:f entered
into the employment of the ~overm:~ent on Arr~l 2~, 1891, he h~vmg been
appointed by the Secretary of the Interior to a position m the Geological Survey
on that date, and continued in that position until October 20, 1893. ·while he was
so employed, namely, on F ebrua,ry 10, 1892, his contract with the 01d Settler8 was
renewed, which renewal, as I have said, was approved by the Depar-e::ment March
11, 1 92.

This removal was entered into two months after Mr. Peabody's contract had
expired, and when it was presented to this office for approval the question was
rai ed whether the contract could be revived to cover the time which had elapsed
between the expiration of the contract and the date of the r enewal, the office being
of the opinion that, the contract having expired, it was necessary for the parties to
make a new contract complying with all the formalities of the statute, and that
all rights of the attorney under the old contract had lapsed with its expiration.
The question was submitted to the Department with a report of February 24, 1892,
with a request that the office be instructed as to whether there was any legal impediment in the way of the approval of the renewal, in view of the time that had passed
since the expiration of the contract.
In r spouse to this request the Department under date of March 5, 1892, transmitted an opinion by the Assistant Attorney-General for the Interior Department,
in which he held that there was "no legal objection to the approval of the agreement submitted," and the Secretary advised this office that he concurred in this
opinion and saw no objection to the approval of the contract, if it received the
favorable consideration of the Commissioner of Indian Affairs. Accordingly it
wa approved March 10, 1892, by the Commissioner.
Mr. P eabody has employed Mr. J.M. Vale to prosecute this claim on his behalf,
and some time in the latter part of August I requested him to discuss in a brief
the que tion whether Peabody's acceptance of employment by the Government
was not such an abandonment of the Old Settlers' case as to debar him from recoverjng any fee on account of services if any had been rendered by him prior to
entermg upon such employment.
_Mr. Vale claims that Mr. Peabody was exempt from forfeiture on account of
h1 aban~onment of the case and acceptance of other employment which prevent d hu:1?. from rendering further service without criminal Uability on two
ground , viz:
Fi~ t. _Th~t the contract by its t erms left it optional with him to render the
service m either one of three places, '' the proper committees of Congress, the
Department , or courts of the United States."
econcl. '.-['hat the question was passed on by the Department at the time of the
approval of the_la: trenewal, while Mr. P eabody was in the employment of the Government, and it 1s held that there was "no legal objection to the approval of the
renewal."
As to the first ground as igned by Mr. Vale why Mr. Peabody's acceptance of
employment by the Government during the life of his contract and when he mio-ht
rea onably be called on to render services thereunder should i{ot be considered°an
abandonment of ~he service of the Old Settlers-namely, that the contract cont.emplated an election by Mr. Peabody of the forum in which his services should be
performed-I have to say that it seems to me that such a construction of the contract is not warranted by its terms.
·
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The contract was for Mr. Peabody's employment "to prosecute said claim
·* * to a final termination." Where? '' Before the proper committees of
Congress, the Departments, or courts of the United States"; not either of these
places, but wherever it was necessary to appear to prosecute it. Otherwise Mr.
Peabody would have been at liberty to elect to prosecute before the courts, and if
Congress itself had allowed the claim, and not referred it to the courts for adjudication, he would have had no service to perform.
In that event, I apprehend that it would not have been seriously contended that
he should have a fee for the services he had elected to perform but was prevented
from doing by a settlement of the claim before it reached the courts, yet this is
what Mr. Vale's argument would imply. Mr. Vale cites quite a number of
authorities in support of his interpretation of the word "or" as it appears in the
contract, none of which seem to me to reach the case in point. In fact, to give
the word the interpretation he claims for it would have the effect to defeat the
apparent purpose of the contract and the dear intention of the parties to be
plainly gathered from the context. This seems so plain that I do not feel it
necessary to cite authorities on the subject.
With reference to the claim of Mr. Vale that this office and the Department are
now estopped from raising the question of Mr. Peabody's abandonment of the Old
Settlers claim in accepting service with the Government by the act of the Commissioner of Indian Affairs and the Secretary of the Interior in approving the
renewal of his contract at the time of his employment in the Geological Survey,
the attention of the Department is invited to the fact that there is nothing said in
the correspondence relative to the approval referred to which discloses a knowledge
on the part of this office or on the part of the Department that Mr. Peabody was
so employed. It is possible that the fact of his employment in this Department
was a matter of which the office and the Department should have taken judicial
knowledge, but I doubt whether that is so, at least so far as this office is concerned.
However this may be, I do not see how the fact of the approval of the renewal of
Mr. Peabody's contract at the time of his employment by the Government can be
said to estop the office and the Department from the proper adjudication of a
claim for fees under the contract. The question of whether the attorney would
be entitled to any fee at the showing of service was not involved in the consideration of the renewal, and could not arise at that time.
It will be observed that the only question under consideration at the time the
renewal was approved was whether the contract could be revived and renewed in
the ma,nner in which it was proposed to do so. The question of the payment of
fees was a matter to be considered at another time, and could no~ be passed on at
that time. It would seem to me that it could be just as well said that t'he Secretary and the Commissioner are estopped by their approval of a contract from allowing a less compensation than is provided therein when they come to pass on the
claim for fees thereunder.
I am therefore of the opinion that Mr. Peabody was under obligation to render
service under his contract in the prosecution of the Old Settlers claim at all times
during pendency of the suit, and in every place where the issues between the
Indians and the Government were to be tried, and that his acceptance of employment by the Government before the final recovery on the claim was a voluntary
abandonment of the prosecution of the case and a forfeiture of his fees for services
thereunder, if any had been rendered; also that the approval of the renewal of the
contract by the office and the Department during his incumbency in office was not
a decision that the services called for in the contract had been rendered so as to
entitle him to the fee provided for therein.
I am therefore unable to find that Mr. Peabody is entitled to anything under
his contract. He has filed four affidavits of services, neither of which fully complies with the statutes. He declares that he did not keep a memorandum of his
services and that it would be impossible for him to file a statement showing each
act of service with date and fact in detail as required by law, and that the best he
can do is to give inclusive dates within which he rendered service. This he has
done in his affidavit of November 13, 1894; but even in this, as in all his other affidavits, he fails to give even one specific date upon which he rendered any single
act of service.
In this affidavit he says that between the dates of December 9, 1882, and January 24, 1883, he rendered service before C. C. Clements, the special agent of the
Interior Department; between January 24, 1883, and December 12, 1883, he rendered service before the Commissioner of Indian Affairs and the Secretary of the
Interior; that between December 12, 1883, and February 13, 1884, he rendered services in connection with Mr. Wilshire and Mr. Sibbald in advancing the case before
committees of Congress, where it was then pending; that during the period from
February 13, 1884, to February 9, 1885, he was all ready to consult with his asso-:+
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ciates and did so consult when desir~d; that he, from February 9, 1 85, until
March 1 9 while the case was pendmg before Congress on the findings of fact
by the C~urt ~f Cl3:ims, was in fr~quent consultation with his ~sociates and aided
in all actions possible by appearmg personally and whenever it was proper and
advantageous to the case for him to appear, and in furtherance of its re-reference
to the Court of Claims; that after the case was sent to the Court of Claims the
second time he considered his work performed, although he was consulted from
time to time between March 8, 1889, and April 21, 1891, on which latter date he
entered the Government service, where he remained until October 30, 1893, and
during which time he rendered no service under his contract; that from about
November 1 1893, untn the passage of the act of August 13, 1894, he was in consultation with his associates from time to time and rendered service such as was to
the best interest of the claim before committees of Congress.
The first date given by Mr. Peabody is that of his contract, and the second date
given is that of Mr. Clements's report. T_he n ext d3:te is Decemb~r 12, 1883, which
is the date of the r eport of the Secretary of the In tenor on the cu.um, and February
13. 1884 the oase was referred by the Committee on Indian Affairs of the Senate to
the Col{rt of Claims under the Bowman Act. February 9, 1885, the Court of
Claims reported its :findings of fact under that reference, and March 8, 1889, the
law was passed referring the case to the courts for adjudication.
It will be observed that all of the dates given by Mr. Peabody are date3 of public
reports and other actions of public officers, and that his affidavits upon which the
law declares the Secretary of the Interior and the Commissioner of Indian Affairs
shall determine the amount of fees to be paid to an attorney under his contract are
not sufficient to show any service whatever under said contract.
An examination of all the records in this case and all the correspondence relating thereto <?n file in this of_fice fails to disclos~ the fact that Mr. P eab?d~ performed
any service m the case whi<?h would place him on re~ord. Th~ pn~cipal acts of
service that he seems to claim to have rendered were m connect10n with the report
of Mr. Clements, the special agent, and of the Secr etary of the Interior, made in
1883, relative to the claim. As I have said, these reports were, in my opinion,
insignificant factors in the case. They were ignored and repudiated by Congress
and by the courts. In addition to the fact. therefore, that Mr. Peabody forfeited
his fee by entering into the service of the Government during the life of his contract, I am of the opinion that he fails to sufficiently show that he rendered any
considerable service in the prosecution of the case under said contract.
In support of his claim Mr. Peabody has filed, in addition to his own affidavit,
communications from several gentlemen who were connected with t he case, and
one from Mr. Bryan himself, in which reference is made in a general way to his
ervices, but these references are too general upon which to base any conclusion
as to the value of those services.
Mr. Peabody claims, in round numbers, a fee of $64,000. Taking into consideration the fact that there is evidence of Wilshire's work in connection with all of
th matters to which Mr. P eabody claims to have directed his services, and in
addition to this that Mr. Wilshire rendered valuable services in the Court of
Claims in the prosecution of the case on references for :findings of fact, I am satisfied that if Mr. Peabody is entitled to anything at all, it would be much less than
has been allowed Mr. Wilshire's estate; not more than $6,000 or $8,000 worth of
service, it seems to me, could have been r endered by him, even on his own showing.
I do not, however; for reasons stated above, find that Mr. Peabody is entitled to
anything at all under his contract.
The next claim is that of David A. McKnight, as surviving partner of the law
firm of Ellis, Johns & McKnight, for compensation for professional services rendered the Old Settlers or Western Cherokee Indians. This claim is based on a
contract dated December 15, 1888, between the Old Settlers, by J. M. Bryan, their
attorn y, tc., and E. John Ellis, then a member of the law :firm of Ellis, Johns &
McKnight, stip'ulating for Mr. Ellis's employment as assistant counsel or attorney
for said Old Settlers or Western Cherokee Indians to prosecute their claim before
the proper 0ommittees of Congress, the Departments, or the courts of the United
States, to a final determination and conclusion of the same, for a compensation
to be paid to him or his legal representatives or assigns of a sum equal to 2 per
cent on the dollar of amount collected on said claim.
Mr. Ellis died on April 25, 1889, after having rendered some service under his
contract.
The contract was not approved until March 3, 1893, some time after its expiration. This fact is not material in view of the opinion of the Attorney-General,
August 4, 1876 (15 Opinions, 585), that the approval of a contract operates by
relation to the date of the contract, and has the same effect as if it had then been
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given, and that a claimant under the contract is not confined to acts of service
done subsequently to the date of approval, but may show acts ii.one at a time after
the date of the contract.
It is therefore important for those representing Mr. Ellis's estate to show that
he had rendered services subsequently to the dute of his contract in order for them
to recover quantum nieruit for services rendered by Mr. Ellis, the compensation
to be in proportion that the services rendered bear to those contracted for. (Glendennin v. Black, 23 Am. Dec., 149: Weeks's Attorneys at Law, sec. 334.)
Mr. McKnight claims first an allowance of the contract fee of 2 per cent on the
ground that the contract was made with the firm of Ellis, Johns & McKnight, of
which firm Mr. Ellis was a partner, and that the applicant is a surviving member
of that firm and the administrator of Mr. Johns, deceased.
·
Mr. McKnight discusses this claim at some length and cites authorities to show
that a contract made with a member of a firm on firm business is a firm contract.
I have not been able to examine all of the references dted by Mr. McKnight in
support of this contention, but it seems to me that in view of the well-known rule
that a client may contract with a firm of attorneys for the individual services of
one partner, and the conduct of Mr. Bryan, the representative of the Old Settlers
or Western Cherokees, in making this contract, which clearly shows, if he does not
so declare that, his intention in making the said contract was to secure the individual services of Mr. Ellis in this case, I think Mr. McKnight has not sufficiently
shown that it was understood by Mr. Bryan, Mr. Ellis, and the other members
of his firm that this was a firm contract to sustain his claim.
The record in this case shows that Mr. McKnight, as a representative of the survivors of the firm of Ellis, Johns & McKnight, tendered their services in carrying
out the terms of the contract with Mr. Ellis, which services were rejected by Mr.
Bryan or by attorneys employed by him in the case, and in accordance with his
directions. The contract made by Mr. Ellis with Mr. Bryan might have been
treated by the members of his firm among themselves as a firm contract and
regarded as an asset of the firm, but that would have been a matter between the
parties composing the firm and of which this Department could take no notice. I
am of the opinion that the contract with Mr. Ellis was not one on which a suit for
specific performance of its terms could have been maintained in the courts against
the surviving partners, and therefore was not a firm contract so far as the Indians
were concerned.
Second. That if the contract was with Mr. Ellis and not with the firm, the allowance of a fee of 1t per cent of the amount recovered is a reasonable minimum
value of the services r endered by Ellis prior to his death.
In support of this claim it is submitted that Mr. Ellis was entitled to at least 1
per cent for passing the bill of F ebruary 25, 1889. referring the case to the courts
for adjudication, and that he was entitled to at least one-half per cent for his services in preparing the petition and entering his appearance as counsel in chief or
attorney of record in the Court of Claims.
With reference to the claim of 1 per cent for passing the bill of February 25,
1889, the attention of the Department is invited to the fact that nearly every attorney who has submitted a claim in this case has claimed exclusive credit for the
passing of this bill. Mr. Ellis being dead it is impossible to require in this case
the filing of an affidavit of each act of service, and as the law should not be construed to require that impossible acts should be performed, the value of Mr. Ellis's
services in this connection must be determined from proofs of another character.
The Hon. John T. Heard, in a letter to which I have referred above, suggests
that the passage of the act of February 25, 1889, was practically compelled by the
findings of fact by the Court of Claims on the references under the Bowman Act
by the committee of the Senate.
'
Mr. Sibbald, in his affidavit relative to the services rendered under Mr. Wilshire's
contract, claims that the bill was prepared by Mr. Wilshire, and introduced at his
instance in Congress. Mr. Peabody claims that he rendered services in connection
with the passage of that bill, and in fact, I think all of the attorneys make this
claim in their affidavits in this case, except Mr. Heard, and possibly Messrs. Douglas and Hemmingway. It would therefore be impossible , in view of the record, for
this office to hold that Mr. Ellis alone was entitled to the credit of securing the
passage of the act of February 25, 1889, by Congress, but that he did perform some
service in connection with the passage of that bill is shown by letters from Hon.
S. W. Peel and Hon. H. L . Dawes, both of whom said that they knew that Mr.
Ellis was interested in the prosecution of the claim, and .that he frequently consulted with them upon the subject and with other members of the Committee on
Indian Affairs of the House of Representatives and of the Senate. Mr. P eei was
,chairman of the Committee on Indian Affairs in the House of Representatives in
the Fiftieth Congress, and Mr. Dawes was chairman of the Committee on Indian
Affairs in the Senate during that Congress.

S. Doc. 77--2
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While it is a fact that Mr. Ellis signed the first petition that was filed in the
,~ourt in behalf of the Old Settlers as attorney of record, the record in this ca e is
not sufficiently clear to satisfy me that Mr. Ellis prepared that petition or that b.e
had any other connecti?n with it than_ as ~ consulting attorney a:nd the signing of
the same as attorney of record. Considermg all together the evidence submitted
in other cases bearing on the facts in this case, I do not think that the claim of
Mr. McKnight ·hould be allowed as submitted.
But as Mr. Ellis has been shown to have rendered services under his contract,
and as he died during the existence of the contract without recovering anything
thereundeT, his estate, or the assignees of his estate, would be entitled to r ecover
quantum meruit for said services a compensation in proportion that the said services bear to those contracted for. The services contracted for were the prosecution
of the claim of the Old Settlers before the proper committees of Congress, the
Departments, or the court~ of the United ~tates to a :fi11:al determination and conclusion of the same; that 1s, the prosecut10n of the claim before the proper committees of Congress while it is pending before those committees; before the
Departments of the United States while it might have been pending before the
Departments, and in the courts of the United States, should it be pending before
the courts.
There were but little over four months between the date of Mr. Ellis's contract
and his decease, and during that time there was nothing to be done, or n othing
was done, except to secure the passage of the act of Congress r eferred to and the
filing of the :first petition in the Court of Claims . As has been shown, several
attorneys had connection with the passage of the act, and I think it is sufficiently
shown that the petition was drawn by Messrs. Jones & Voorhees; so that Mr.
Ellis's services in connection with this matter were very small. It is, of course, a
most difficult thing to decide, upon the uncertain evidence presented in this case,
what an att01·ney's services, such as were rendered by Mr. Ellis, should be valued
at, but it eems to me, in view of the compensation payable to other attorneys in
thi ca e, that Mr. Ellis's estate, or the assignees of his estate, would not be entitled
to r ecover on account of those services more than $2,000, and I therefore determine that that amount is justly or equitably payable to Mr. McKnight, as an
as. ignee and administrator of an assignee of the estate of Mr. Ellis , for legal
services per.formed by him under said contract.
The next claim in order of date of contract is that of Messrs . Jones, Voorhees
& Boudinot. This claim was discussed in a report of August 31, 1894, wherein I
submitted my determination in the case to the Department and reference is had
here to that report.
Th next claim in order is that of Messrs. Garland & May, which was discussed
in my report of September 5, 1894, to which I here r efer.
The claim of C. M. Carter is based on a contract of February 15, 1893, and is for
83,1 5. In addition to this he claims the sum of $333, which was advanced by
him to Mr. Bryan to pay the expense of printing, etc. Inasmuch as the Old Settler or Western Cherokee Indians have by their council appointed a treasurer
ancl set apart 2 per cent of the amount r ecovered to pay the debts of the Indians,
money borrowed or money advanced to Mr. Bryan must be paid by him as the
tr asnrer of the Old Settlers.
Mr. Carter has filed two affidavits in support of his claim, one dated March 13,
1 fJ4, and th other dated September 7, 1894, but neither one of these affidavits is
sufficient ~o a"ll;thorize the payment to him of the fee under his contract. They
show ervices m general terms rendered under so-called contr acts of different
dates from November 28, 1883 , to and including January 27, 1893. None of these
contracts w~re ever approved by this office and the Department as required by law,
and the services rendered thereunder can not be paid for under sections 2104 and
210;1 of th Revi ed Statutes.
Tl~e contract of February 15, 1893, was approved by this office February 28, 18!)3,
and iJr the Department March 2, 1893. Prior to the approval of this contract the
office, ma letter of _February 21, 1893, advised Mr. Carter that it could not approve
a contract for ser:vices rendered prior to the date thereof. It would be impossible,
tber fore, for t1?,1s Department to authorize the payment of any fee to him on
account of sery1ces rendered under any alleged former contract which had not
been approved m accordance with the provisions of the statutes, but that his contract could be approved so as to authorize him to render services thereunder after
its elate, and receive a proper compensation therefor.
!:fe was also :=1-d.vised that the amount of fee or compensation to be paid under his
smcl contract, :f 1t were approved, must be determined by a showing made by him
as to the serv1cE::s actually r endered after its date, such showing to be made in
accor~ance with the provisions of section 2104 of the Revised Statutes, and that if
he des1reu. the contract approved upon these conditions and would advise this office
to that effect, proper consideration thereof would be given.
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Under date of February 23, 1893, Mr. Carter filed in this office in quadruplicate
an affidavit made by him February 22, 1893, setting forth the serviees that he
expected to render under the contract, and informally indicated to the office that
it was his wish to have the contract approved, so that he might be paid for services
rendered after the date thereof, and in view of this the contract was approved by
the office and transmitted on February 28 with a report to the Department for the
action of the Secretary of the Interior thereon, the approval being indorsed on· the
contract in the following language, viz: "The within contract is hereby approved
so that payment may be made for such services only as may be rendered by the
attorney thereunder after the date thereof."
In a communication of September 7, 1894, Mr. Carter says that in making the
contracts with Mr. Bryan he understood that .he was contracting with a white
man, a citizen of the United States domiciled in the Cherokee country and duly
and properly delegated and authorized by the Old Settlers to attend to the prosecution of their claims, and that his authority as such agent and representative was
recognized by the Department; therefore he did not deem it necessary under the
law to seek to have his contracts approved. The mistake that Mr. Carter made in
this respect is that the contracts were not with Mr. Bryan, but with the Old Settler Cherokees, by Mr. Bryan, their attorney in fact. Mr. Bryan is one of the Old
Settler Cherokees and was properly delegated to represent them in making these
contracts.
Under date of November 14, 1894, I wrote Mr. Carter, asking him to furnish this
office with an affidavit setting forth his services under his con tract, which had been approved. This, I infer, he declines to do from his letter of November 16, 1894,
in which he takes the position that th8 language used in making the appropriation
in Con$'ress lays down a different rule for the adjudication of the claims and that
his fee 1s justly and equitably due, and therefore the claim is not to be adjudicated
under the statute. I think Mr. Carter is mistaken in this position, for the reasons
that I have set out in another part of this report. In view of the fact, therefore,
that Mr. Carter does not show that he rendered any service whatever under his
contract, I am unable to find that he is entitled to any fee thereunder.
The only other claim based on an approved contract is that of Joel L. Baugh,
whose contract was dated February 14, 1894, and which provides for a fee of 1½
per cent. Mr. Baugh has submitted an affidavit showing that he is an Old Settler
Cherokee, and that on June 29, 1891, the Old Settlers in council appointed him as
an assistant commissioner to act as such in the aid of or in the place of Joel M.
Bryan, their commissioner, in the prosecution, winding up, and final settlement
of all matters appertaining to their claim against the Government. These council
proceedings directed Mr. Bryan to enter into a contract with Mr. Baugh, otherwise there would have been no necessity for such a contract, and he might have
been paid his fee if sufficient money remained out of the 35 per cent, in the same
manner as Mr. Bryan~ Mr. Hendricks, and Mr. Wilson, the Old Settlers' commissioners. This contrar-t, however, was not made, as I have stated, until February
14, 1894.

Mr. Baugh's affidavit shows that he has been diligent in rendering services in
assisting Mr. Bryan, who is his grandfather, in the prosecution of the case since
his appointment both before and since the date of his contract, giving date and
fact in detail of the services rendered by him since the contract; the other services, those rendered prior to the date of his contract, being stated in general terms.
I can not, however, conclude that the services rendered by him are worth 1t per
cent, or about $12,000, but will allow him three-fourths per cent, or $6,000, for said
services.
This includes all of the claimlil that can be paid under contracts by the Department as I construe the law. There is one other claim which is especially provided
for by an act of Congress dated August 15, 1894 (28 Stats., 31, Private Laws of the
United States), an act to enable the Secretary of the Interior to pay John T. Heard
for professional services rendered the Old Settlers or Western Cherokee Indians
out of the funds of said Indians.
This act authorizes and directs the Secretary of the Interior to pay to John T.
Heard, for professional services rendered, out of any money appropriated, or to be
appropriated, by Congress for the Old Settlers or Western Cherokee Indians, by
reason of a judgment rendered by the Court of Claims in favor of said Indians,
the sum of $10,000, or such part thereof, if any, as shall remain of the 35 per cent
set apart by resolution in various councils of the Old Settlers for the expense and
prosecution of said claim after the ascertainment and determination of the amount
of such fees and charges and other claims as are properly chargeable against said
35 per cent, provided that the Secretary shall first determine that the professional
services were rendered to the Old Settlers and were contracted for m good faith
by persons authorized to represent the Indians.
S. Doc. 3-'12
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There are t~ree things to determine in the adjudication of this claim: First. that
there 1s sufficient of the 35 per cent set apart by the Old Settlers to defray the
expenses of prosecuting this claim to pay the $10,000· second that Mr Heard
rendered the professional services claimed; and third, that they 'were so r~ndered
under a con tract entered into in good faith by some one authorized on behalf of
the Old Settlers to make such a contract.
If the Department should concur with me as to the amounts found in this report
to be due the claimants, there would be left out of the 35 per cent set apart a
!ittle over 13 per cent, and therefore ample money to pay Mr. Heard's fee and even
1f the Department should determine that anything is due and payable o~ account
of the Peabody claim, and should Mr. Carter furnish the proof necessary to establish his claim under the statutes, there would still be left enough, and more than
enough, to pay Mr. Heard's fee.
I think it is _sufficiently shown by ~r. Heard's affidavit in his claim and by all
the papers anct correspondence had with reference to the matter. that the services
claimed to have been rendered by him were so rendered on behalf of the Old
Settlers and that these services were valuable and contributed largely to the ultimate recovery of the claim.
Attached to Mr. Heard's affidavit are several affidavits by prominent attorneys
of this city, one of whom had personal knowledge of the amount and character of
work performed by Mr. Heard tending to show that the fee of $10,000 is a very
reasonable.compensation for those services.
It was satisfactorily shown by Mr. Heard, when he submitted his contract of
July 25, 1893, to this office for approval, that he had rendered the services under
contract with Mr. Bryan, who was authorized to make such contracts on behalf
of the Indians. The Department will recall that this matter of Mr. Heard's fee
was discussed in office reports of September 6, 1893, and January 2, 1894, and that
the offl,ce was directed to prepare a bill to be acted on by Congress, having in view
the gtanting of authority to pay this claim. There is ample proof, therefore, in
tny opinion, that Mr. Heard rendered the services alleged, and that they were rendered under contract with a proper party, who had authority to represent the Indians in such matters, and I therefore see no reason why the claim should not be
paid, and I find that he is entitled to receive $10,000, in accordance with the act for
his relief.
A claim has been filed on behalf of the estate of John L. McCoy by Walter A.
Duncan. Mr. Duncan bases the claim of the estate Ol'l Mr. McCoy's services as a
commissioner for the Old Settlers. Mr. McCoy was one of the commissioners
appointed in 1875, but served only about two years, and William H. Hendricks
was appointed in his place. The estate claims for McCoy's services the same
amount that has been paid to Mr. Hendricks and Mr. Wilson, Mr. Bryan's cocommissioners, who have been engaged in the prosecution of the case with him
since 1878.
There was no provision made by the Old Settlers' council for the payment of any
compensation to Mr. McCoy, and as Messrs. Wilson & Hendricks were paid
their compensation under authority of the Old Settlers' council, I do not see how
this Government can pay Mr. McCoy's estate anything, even if it were shown that
his services during the two years were of such a valuable character that they entitled
him to receive the compensation. The only remedy for Mr. McCoy's estate that
I can see must be sought by the application to the council for the payment thereto
of such amount as the council shall determine Mr. McCoy's services were worth.
There is a fund of 2 per cent set apart for the payment of debts out of which the
claim of the estate might be in part paid, if it is just and right.
Another claim has been filed by the Cherokee Nation for $4,500, on account of
moneys advanced by the said nation to the Old Settlers. This claim can not be
paid by the Government, but must be paid by the Old Settlers' treasurer out of tl""'
fund set apart by the Indians to pay such debts. The Old Settlers' commissioners
were required by the act of the Cherokee Nation to give bond for the repayment
of this money, and the Old Settlers' treasurer, Mr. Bryan, is responsible to the Indians for the proper disbursement of the fund set apart for the payment of debts.
All the papers that have been filed in this office relating to these claims are herewith transmitted to you.
Very respectfully, your obedient servant,

D. M.

The SECRETARY OF THE INTERIOR.

BROWNING,

Commissioner.
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DEPARTMENT OF THE INTERIOR, Washington, September 28, 1894.
Sm: I acknowledge the receipt of your communication of the 4th instant, trans•
mitting an assignment to Mr. Sibbald of one-fifth interest in the contract of Mr.
Wilshire with the Old Settler Cherokees, with request for instructions.
In response thereto I transmit herewith an opinion, dated the 27th instant, from
the honorable Assistant Attorney-General for the Department of the Interior, in
which I concur, and you will be governed in your action in this matter by the
opinion herewith transmjtted.
The papers accompanying your communication are returned, and those filed in
the case are herewith transmitted.
WM. H. SIMS,
Very respectfully,
Acting Secretary.
The COMMISSIONER OF INDIAN AFFAIRS.

DEPARTMENT OF THE INTERIOR,
OFFICE OF THE ASSISTANT ATTORNEY-GENERAL,

Washington, September 27, 1894,
Sm: I have given attentive consideration to the claim of John A. Sibbald, esq.,
and to the questions in connection therewith presented in the communication from
the Commissioner of Indian Affairs, dated September 4, 1894, which on the 5th instant was referred to me by Acting Secretary Sims, with a request for an opinion
thereon.
The matter has been orally argued by counsel for Mr. Sibbald and the estate of
Mr. Wilshire, respectively.
The statement of facts in the letter of the Commissioner of Indian Affairs renders it unnecessary for me to recite them.
The principal question on which my opinion is asked is as to whether the agreement of the Old Settler or Western Cherokee Indians with Mr. Wilshire of September 28, 1886, js a renewal and extension of the agreement entered into between
the same parties of July 1, 1882, or a separate and distinct contract between the
parties thereto.
·
It appears from the papers presented that the original contract of &mployment
was to continue for four years, it having been so limited in the approval indorsed
thereon, and was approved by the Indian Office on October 9, 1882, and by the
Department October 10, 1882.
This contract expfred on July 1, 1886, and on September 28, 1886, the Old Settler Cherokees entered into a new contract with Mr. Wilshire, to continue for five
years from the date thereof.
The first question that arises is, Can such a contract be revived and renewed
after its expiration, and extended to cover the period intervening between its
expiration and subsequent renewal and revival?
Upon this question I have only to say that the identical question was considered by AssistantAttorney-General Shields in the case of the renewal of the contract between the Old Settler Cherokees and W. S. Peabody, and answered in the
affirmative (Fifty-second Congress, second session, Ex. Doc. N o.18, p. 476), and I
see no reason to dissent from that opinion.
The question, then, js, Can the construction of the contract of September 28,
1886, contended for by Mr. Sibbald, that this contract is not a separate and distinct contract of employment, but a renewal and extension of the original contract of July 1, 1882, be maintained?
It is said in Professor Parsons's work on Contracts (vol. 2, p. 511): '' No precise
form of words is necessary even in a specialty. Thus words of recital in a deed
will constitute an agreement between the parties on which an action of covenant
may be maintained. And the recital in a deed of a previous agreement is equivalent to a confirmation and renewal of the agreement." And it is a rule of construction that the whole agreement is to be considered and such a meaning
given to the particular parts as will, without violence to the words, be consistent
with all the rest, and with the evident object and intention of the contracting
parties. (Smith on Contracts, p. 543.)
That it was the intention of the parties when they executed the contract of September 28, 1886, that the original contract of July 1, 1882, should be revived and
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rene~ed by the _new contract I can not doubt, and I think that this intention is
sufficiently mamfested by the language they have employed.
The first rec~tal in ~he ?ontract of September 28, 1886, refers to the original
employment of Mr. Wilshire under the contract of July 1, 1882· in the second
reference is made to the limitation of the original contract to the term of fou;
years from its date; in the third, it is stated that Mr. Wilshire had faithfully performed his d:U~Y as attorney of ~he Old Settle! C~e~okees "up to the present"
under the or1gmal contract, and m the last recital 1t 1s stated that it is the desire
of the Old Settler t:Jherokees that Mr. Wilshire's employment as their attorney
should be continued until their claim be finally disposed of.
The contract then sets out: "Therefore the said J.M. Bryan, etc., duly authorized by their general council for that purpose, doth hereby agree, for and on the
part of said Indians, to and with said ·wmiam W. Wilshire, to continue his said
employment as the attorney for said Indians in the prosecution of their claim
against the United States, etc., until the same shall be finally settled and disposed
of, etc.; and in consideration thereof the said J.M. Bryan, etc., for and in behalf
of said claimants, hereby agrees to pay, or cause to be paid, to the said William
W. Wilshire for his services in the prosecution and collection of said claim as
aforesaid, a sum equal to 5 per cent of any and all sums that may be collected for
said claimants from the United States: Provided, That said compensation shall be
in full of all demands of the said Wilshire for any and all services rendered by
him at any time for said Indians. And the said William W. Wilshire, for and
in consideration of the promise and agreement of said Indians as aforesaid,
hereby agrees to continue his services as the attorney of said Indians," etc. Then
follows an agreement as to continuance of the contract for five years from and
after the date thereof.
Not only in the recitals of the contract under consideration is there an evident
intention to connect the employment of Mr. Wilshire under the new contract
with his previous employment under the original contract and to continue it, but
in the contracting part it is explicitly stated that it is the desire of the Old Settler
Cherokees to continue Mr. Wilshire's employment as their attorney.
And I can see no reason for the proviso, unless the new contract was intended
to embrace a compensation for the services rendered under the original contract,
and by inference to continue it.
The last question upon which I am called for an expression of opinion, to wit,
whether the indorsement on the contract of July 1, 1882, asg:igning one-fifth
interest therein to Mr. Sibbald, is a valid assignment, and can be approved at this
time, so as to authorize the payment to him of one-fifth of such sum as may be
found due to Mr. Wilshire's estate, for services rendered by Mr. Wilshire under
the contract of July 1, 1882, must, I think, be answered in the affirmative.
The provision relative to assignments of contracts with Indians is found in section 2106, Revised Statutes of the United States, which reads:
"SEC. 2106. No assignment of any contracts embraced by section twenty-one
hundred and three, or any part of one, shall be valid, unless the names of the
assignees and their residences and occupations be entered in writing upon the contract and the consent of the Secretary of the Interior and the Commissioner of
Indian Affairs to such assignment be also endorsed thereon."
The assignment to Mr. Sibbald, indorsed on the contract of July 1, 1882, complies with the requirements of the statute, and needs only the approval of the Secretary of the Interior and the Commissioner of Indian Affairs.
As the contract of 1886 was, in my opinion, merely an extension of the time
limit in the contract of 1882, I am unable to se!3 any valid reason against the
approval now of the assignment to Mr. Sibbald of an interest in the contract of
1882.
If all the facts in respect of Mr. Sibbald's connection with these contracts have
been submitted to me, the approval of the assignment will, in my opinion, give to
him the same interest in the renewal or extension contract that he had in the
original.
I therefore answer the questions submitted in the affirmative.
Very res-pectfully,
JOHN I. HALL,
The SECRETARY OF THE INTERIOR.
Approved.

Assistant Attorney-General.

WM, H. SIMS, Acting Secretary.
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I.

J.n the matter of the claims for attorneys' fees, etc., in the case of the Old Settler
Cherokees v. United States.
DEPARTMENT OF THE INTERIOR,

Washington, January 22, 1895.
Sm: I acknowledge the receipt of your communication of.November 21, 1894 .
submitting for the decision of the Department the claims of attorneys and others
for services on account of the claim of the Western or Old Settler Cherokee
Indians against the United States Government.
At the request of the counsel for the parties an oral discussion was had before
the Secretary. Counsel were fully heard and their arguments have been carefully considered. It is only necessary very concisely to recite the facts:
An appropriation was made by a clause in the general deficiency act approved
August 23, 1894 (28 Stat. L., 424,451), to pay a judgment of the Court of Claims
in favor of the Old Settlers or Western Cherokees as follows, viz:
" The Old Settlers or Western Cherokee Indians, by Joel M. Bryan, William
Wilson, and William H. Hendricks, commissioners; and Joel M. Bryan, treasurer, and so forth, eight hundred thousand three hundred and eighty-six dollars
and thirty-one cents; and the Commissioner of Indian Affairs is directed to withhold from distribution among said Indians only so much of that part of the said
judgment set apart by said Indians to pay the expenses, and for legal services
justly or equitably payable on account of said prosecution."
The claim which this appropriation was intended to satisfy had been pending for
many years. In 1875 the Old Settlers or Western Cherokee Indians appointed commissioners or agents to prosecute the claim, setting apart for defraying the expenses
of such prosecution 35 per cent of whatever sum might be recovered by the Indians
on account of their claim. Out of this 35 per cent the commissioners were authorized to employ legal counsel a11d attorneys, and to pay for their services and for
other expenses incident to the prosecution of the claim. Subsequent to the setting
aside of this percentage, the Indians at various times made specific appropriations
therefrom for different purposes, as follows, viz:
"For J.M. Bryan, commissioner and treasurer, 6-½per cent; forWilliamH. Hendricks, commissioner, 2 per cent; for William Wilson, commissioner, 2 per cent;
for payment of debts of Old Settlers, money l;>orrowed from Cherokee Nation, 2
per cent."
Certain contracts with attorneys, made by the commissioners or agents, received
the approval of your office and of the Secretary of the Interior, viz:
"W. W. Wiltshire, 5 per cent; W. S. Peabody, 8 per cent; E. J. Ellis (conditional), 2 per cent; Jones, Voorhees & Boudinot, 4 per cent; Garland& May, for a
fee of $15,000 (conditional); C. M. Carter, a conditional fee; Joel L. Baugh (conditional) , 1t per cent."
It further appears that since the appropriation was made the following claims
have been paid: September 6, 1894, to J.M. Bryan, 6½ per cent, $52,025.11; September 8, 1894, to William Wilson, 2 per cent, $16,007.72; September 8, 1894, to
William H. Hendricks, 2 per cent, $16,007.72; total, $84,040.55; that claims of attorneys for services were adjudicated by your office under section 2104 of the Revised
Statutes and transmitted to the Department for its action as follows: August31,
1894, claim of Jones, Voorhees & Boudinot, 4 per cent, $32,015.45; September 5, 1894,
claim of Garland & May, 1¾ per cent, $15,000; total, $47,075.45.
These claims, as well as the claim of John T. Heard for $10,000, and of the Wilshire estate for $13,500, hereinafter referred to, have been approved by the Department by letter of January 5, 1895.
It further appears that claims were filed in your office by attorneys and parties,
including those whose claims have been paid, as follows, viz: J. M. Bryan, 6t per
cent; William Wilson, 2 per cent; William H. Hendricks, 2 per cent; J. M. Bryan
(treasurer), 2 per cent; Jones, Voorhees & Boudinot, 4 per cent; Garland & May
(about) 1¾ per cent; W. W. Wilshire, 1H per cent; W. S. Peabody, 8 per cent;
D. A. McKnight, for estate of E. J. Ellis, 2 per cent; C. M. Carter (about) threeeighths per cent; Joel L. Baugh, 1½ per cent; John T. Heard, 1t per cent; J. W.
Douglas, five-eighths per cent; S. 0. Hemingway, five-eighths per cent; John L.
McCoy, 2 per cent; Richard C. Wintersmith, 25 per cent; Belva A. Lockwood, 10
per cent; J. J. Newall, 2¾ per cent.
It further appears that the contracts made with the commissioners of the Old
Settler Cherokees, and approved by the Commissioner of Indian Affairs and the
Secretary of the Interior, were executed and approved in conformity to the provisions of the Revised Statutes (sec. 2103).
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When these contracts were so approved by the Sec~etary of the Interior, it being
snppos~d that the Old S~ttler Cherokees were an Indian community, endowed with
a capamty to act collectively, the contracts were not made with the individual members of that part of the Cherokee Nation known as the" Old Settler" or "Western"
Cherokees, but with commissioners appointed by a council or convention of the
Old Settler Cherokees.
Section 2103 of the Revised Statutes provides, among other things, that contracts
with Indians shall contain the names of all parties in interest, their residence and
occupation. and if made with a tribe by their tribal authority, the scope of authority, and the reason for exercising that authority, shall be given specifically. It
also provides that the judge before whom such contract or agreement is executed
shall certify officially the time when and place where such contract or agreement
was executed, and that it was in his presence, and who are the interested parties
thereto as stated to him at the time; the parties present making the same; the
source and extent of authority claimed at the time by the contracting parties to
make the contract or agreement, and whether made in person or by agent or attorney of either party or parties.
The contracts under consideration were not executed by the individual Indians
comprising the Western Cherokees; they did not contain the names of the parties
in interest, who were the individual Indians, but of the commissioners of the Old
Settler Cherokees, who, it now appears, had no capacity to act collectively.
Mr. Chief Justice Fuller, delivering the opinion of the court in United States
v. Old Settlers (148 U. S. R., 427, 478), said:
"The question remains as to the character in which petitioners come into court,
and to whom the amount awarded should be distributed.
"The Old Settlers or Western Cherokees are not a governmental body politic,
nor have they a corporate existence, nor any capacity to act collectively. The
money belongs to them as individual members of an Indian comm unity, recognized
as such by the treaty of 1846, and treated as distinct and separate from the Cherokee Nation, so far as necessary, to enable the Government to accord them their
treaty rights. They are described in the fourth article of the treaty as all those
Cherokees west of the Mississippi who emigrated prior to the treaty of 1835; and
they might be held to include those now living who so emigrated, together with the
descendants of those who have died, the succession to be determined by the Cherokee law.. The petition does not set forth their names, nor the extent of the rights
and interests claimed, respectively, but purports to be brought by three persons,
for themselves and as commissioners of the Western Cherokees; and they alleged
that the claimants are the remaining part of those Cherokee Indians who formed
and composed the Western Cherokee Nation, and that they have maintained their
separate organization so far as to adjµst and settle their claims against the United
States. But the evidence is quite inadequate to justify the court in treating the
immediate petitioners as appointed by all the beneficiaries as their agents to
receive and disburse the amount awarded."
Under these circumstances, valuable services having been rendered to the Old
Settler Cherokees, both under contracts supposed to be valid under the provisions
of the Revised Statutes, designed for the protection of the Indians from improvident agreements and contracts, and under agreements made with the Indians, but
not strictly within the rigid requirements of the Revised Statutes, which gave just
and equitable claims on the Old Settler Cherokees, for professional services in the
prosecution of their claims, the act of Congress. making the appropriation to pay
the judgment in favor of the Old Settler Cherokees, provided that'' the Commissioner of Indian Affairs is directed to withhold from distribution among said
Indians, only so much of that part of th8 said judgment set apart by said Indians
to pay the expenses, and for legal services justly or equitably payable on account
of said prosecution."
What construction should be put upon this provision? I am of opinion that it
was intend~d to vest the Commissioner of Indit1in Affairs with the same power to
adjust the cla.ims of attorneys for professional services that a court of equity
possesses in passing upon claims for legal services.
It is seen that according to the decision of the Supreme Court these Indians had
no power to act collectively; and it being well known that there were claims for
valuable professional services rendered to them in the prosecution of their claim
against the_United States which were not in exact conformity to the provisions
of t1:te Revised Statutes, Congress plainly intended that claims for professional
ser~ces should be adjusted without reference to the Revised Statutes, which, if
applied ~o t~e case, :would deprive every claimant of his merited reward, but upon
tho e ~n1:1ciples which would govern a court of equity in like circumstances .
. But it 1s urged by the counsel for the Indians that the words in the appropriation act, "and for legal services justly or equitably payable on account of said
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prosecution," were added ex abundanti cautela~ lest the decision of the Supreme
Court in Old Settlers v. United States, supra, should'' give trouble to those gentlemen who had for several years, under approved contracts, devoted their professional ability, time and labor continuously and faithfully to this case."
In reply to this argument it is sufficient to say that if that was the intention of
Congress it has been very unhappy in its choice of terms to express its meaning.
But the argument is entirely gratuitous.
The language used clearly indicates an intention to place no other limit upon
the power of the Secretary of the Interior to adjudicate these claims than that they
shall not exceed the 35 per cent set apart by the Indians, and that they shall be
just and equitable, according to the rules which govern courts of equity in such
cases.
After this statement of my general views on the subject I shall do no more than
state in a few words my conclusions upon the claims presented.
The claims of Messrs. Bryan, Hendricks & Wilson have been paid, and the claims
of Messrs. Jones, Voorhees & Boudinot, Messrs. Garland & May, Mr. John T.
Heard, and the Wilshire estate have been approved, as above stated, and now
require no consideration.
The claim of John A. Sibbald.-! do not think that Mr. Sibbald is entitled to anything more than one-fifth of the amount allowed on the Wilshire claim, in accordance with his agreement with Mr. Wilshire.
The claim of W. S. Peabody.-Upon this claim I am of opinion that Mr. Peabody's
acceptance of employment under the Government of the United States can not be
considered an abandonment of his contract. The proof filed shows that he performed very valuabie services during a period of many years, extending from, the
year 1878 to the close of the case. I have carefully considered his claim, and I
can not think that, however valuable and meritorious these services may have been,
he is entitled to the enormous sum at which he rates them. I agree with you that
the sum of $8,000 would be ample compensation for all the services rendered; and
that sum is allowed.
The claim of E. J. Elli8.-The proof shows that this claim is of the most meritorious character. To be sure, the services of Mr. Ellis were not of long duration,
for he died a few months after he was employed in the case. I do not think, under
the circumstances, that the representatives of Mr. Ellis are entitled to a very considerable compensation for his services. I think, however, that the compensation
suggested by you is quite inadequate.. I am of opinion that the estate of Mr. Ellis
should be allowed the sum of $4,000 in full for his services.
I do not see any merit in the claim set up by Mr. McKnight, as the surviving
partner of the law firm of Ellis, Johns & McKnight, and his claim is rejected.
The claim of C. M. Carter.-Mr. Carter's legal services extended from the latter
part of 1883 to the year 1893; they are fully recognized by Mr. Bryan, who swears
in his affidavit on file that the Old Settler Cherokees were benefited to the full
extent of the amount agreed to be paid to Mr. Carter for his legal services; that
he has advanced $213 to pay costs in their case. I am satisfied that Mr. Carter is
justly entitled to be paid the full amount of his claim for legal services, viz: $3',185,
and that sum is allowed. The claim for $333 advanced by him to Mr. Bryan can
not be paid out of this fund.
The claim of Joel L. Baugh.-I am unable to see what services Mr. Baugh has
rendered which would justify the payment to him of the sum of $6,000. Hisservices may have been valuable, but it is not easy to perceive just exactly what they
were. But, under all the circumstances, I would approve an allowance to him of
the sum of $1,000.
The claim of John W. Douglas.-Mr. Douglas was employed as one of the attorneys of these Indians in the Court of Claims.in the early part of 1884, and until
the year 1889, when he was appointed one of the Commissioners of the District of
Columbia. His services were valuable and meritorious, and the compensation
which he asks is moderate, viz, the sum of $2,500, which is allowed.
The claim of S. 0. Hemingway.-In 1886 Mr. Hemingway was employed by Mr.
Bryan to assist the other counsel in the prosecution of the claim of the Old Settlers, and appears from his affidavit to have performed meritorious services in their
behalf, which are therein detailed. I do not understand that this is denied, but it
is said that his contract was not properly executed and approved under the Revised
Statutes, which is true; but I think his services were meritorious, and that he
should receive a reasonable compensation for them, and a fee of $1,500 is allowed.
The claim of John L. McOoy.-This is a claim filed in behalf of the administratrix of John L. McCoy, deceased, who was for a short time a commissioner for tb.e
Old Settlers. It appears that he was appointed in 1875 and served about two
years. I am unable to see what claim Mr. McCoy has upon this fund, and I agree
with you in its rejection.
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The claim_ of Richard C. Wintersmith.-:-This claim was rejected by you. I am
unable to discover any contract under section 2103 or otherwise upon which he can
predicate a claim. His po~er of attorn~y was signed by Keys, McCoy, and Scales,
none of whom were authorized at the time to represent the Old Settlers· besides
the proof of his services is so indefinite that a claim could scarcely be based upon it
The claim of James J. Newell.-Mr. Newell is certainly entitled to be paid for
the services which his proofs show that he rendered. They were of the most meritorious character. He was one of the pioneers in the prosecution of the claim.
He largely contributed to lay the foundation on which ultimate succeRs depended.
He labored and other men entered into his labors. ·
The beneficial character of his services is shown by the affidavits on file in your
office. It was principally owing to his efforts that the agencies were brought into
activity which eventuated in •final success.
It is upon the contract acknowledged in the city of Washington on the 8th day
of January, 1877, by Mr. Bryan in his own right and as delegated attorney for
Messrs. Wilson and Hendricks, his cocommissioners, that Mr. Newell relies as
evidence of his employment as attorney for these Indians to prosecute their claim.
The value of these services was recognized by the Indians by the adoption of the
resolutions unanimously adopted by the council held October 13, 1882, set out in
the report of the House Committee on Indian Affairs. (House Ex. Doc., Fiftieth
Congress, first session, Report No. 342, p. 18.)
But it is said that by his contract Mr. Newell was only to be paid in the event
of his securing payment to the Old Settlers of their claim; that his fee was entirely
contingent upon his success; if he failed he was to receive nothjng.
Now, what is the language of the contract? "And we do hereby agree and contract with the said J. J. Newell to pay him for his services as attorney a sum equal
to eight per cent of the amount which may be allowed or recovered on said claim,
the payment of which is hereby made a lien upon the said claim, and is to be paid
out of the said thirty-five per cent set apart by the convention as aforesaid." Did
that make Mr. Newell's fee entirely dependent upon his success? It certainly
made his fee dependent upon the recovery of the claim, but he was to be paid for
his services as the attorney for the Indians. If he had abandoned the employment
before the recovery of the claim, he would have forfeited his right to compensation. That is the law governing all contracts.
It is then said that "he abandoned fully and absolutely, in 1883, aII efforts in
behalf of the Old Settlers. He refused to keep his contract with the Old Settlers,
and, by so doing, he compelled the Old Settlers to employ additional and other
attorneys to secure the payment of their claim, which Mr. Newell admits he was
employed to do for the compensation in his contract, and which he admits he did
not do."
There is no evidence that Mr. · Newell abandoned the employment; on the contrary, it appears that in the latter part of the year 1882 he applied to the Indians,
through Mr. John L. McCoy, who had been one of their commissioners, for a renewal of his contract with Messrs. Bryan, Wilson & Hendricks, and that, in a
council held October 13, 1882, the following resolution was passed:
'' Resolved further, That the proposition of J. J. Newell, made through John L.
McCoy to us, to renew any contract made by said McCoy or any Old Settler
Cherokee commissioner or commissioners, is hereby rejected."
The Indians then employed other counsel in place of Mr. Newell.
The conduct of one party to a contract , whfoh prevents the other from performing his part, is an excuse for nonperformance. (United States v. Peck, 102
u. s. R., 64.)
The sum of $10,000 would, I think, be a just compensation, and is aIIowed.
The claim of Mrs. Belva A. Lockwood-Mrs. Lockwood's claim can not be recognized as an original cla~m upon the fund. It appears, however , that Mrs. Lockwood has an agreement with Mr.J. J. Newell (which is filed ,vith her claim), by
which it was agreed that the fees which should be r eceived by Mr. Newell under
his contract with the commissioners of the Old Settler Cherokees should be divided
into three equal portions, of which she should be entitled to one portion.
I agree with you that the claim filed by the Cherokee Nation for $4,500, on account
of moneys advanced by them to the Old Settler Cherokees, can not be paid out of
this fund.
The claim of Stephen W. Parker.-This claim was referred to me by your letter
of January 9, 1895. I am unable to discover any merit in it. · Mr. Parker does
not appear to have had any contract with the Indians or their commissioners,
formal or informal, nor am I able: from the statement in Mr. Parker's petition, to
understand what are the professional services for which he claims compensation.
The claim is consequently rejected.
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This disposes of all the claims submitted to me.
The papers accompanying your communication of November 11, 1894, are herewith returned.
Very respectfully,
HOKE SMITH, Secretary.

The

COMMISSIONER OF INDIAN AFFAIRS.

EXHIBIT J.
DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS,
Washington, April 2, 1895.

Sm:. I have the honor to submit herewith for your consideration a letter addressed to you by Samuel C. Dunham, under date of December 13, 1894, and filed
in this office on the 24th day of the same month, inclosing affidavits of himself and
Reese H. Voorhees in support of his claim for services as stenographer in connection with the Old Settler or Western Cherokee claim against the United States,
amounting to $545.30, in accordance with the terms of a contract made between
Joel M. Bryan, on behalf of the Old Settlers, and the said Samuel C. Dunham,
dated March 15, 1892, as shown on page 705, Senate Ex. Doc. No. 18, Fifty-second
Congress, second session.
Although the services referred to were rendered prior to the date of the contract, thereby rendering it impossible for this office to approve said services so as
to allow payment for the same under said contract, there seems to be no reasonable doubt that the services were actually rendered, or that the compensation
allowed by the contract is reasonable. I therefore respectfully recommend that
authority be granted for the payment to Mr. Samuel C. Dunham for said stenographic services in the sum of $545.30, and that the office be instructed to state an
account for the same, to be referred to the accounting officers of the Treasury for
payment from the appropriation, "Judgment in favor of the Old Settler or Western Cherokee Indians."
THOS. p. SMITH,
Very respectfully,

Acting Commissioner.

The SECRETARY OF THE INTERIOR.

EXHIBIT K.
In the matter of the claim of Samuel C. Dunham, filed in the Indian Office on the
24th of December, 1894. Old Settler Cherokees case.
DEPARTMENT

OF

THE INTERIOR,

Washington, May 15, 1895.

Sm: On the 2d of April last you referred to me for consideration the claim of
Samuel C. Dunham for compensation for services as stenographer in connection
with the Old Settler Cherokees' claim against the United States, amounting to
$545.30.
These services appear to have been rendered in accordance with a contract made
with Joel M. Bryan on behalf of the Old Settlers, and are shown by the affidavit
of Reese H. Voorhees, esq., counsel for the Old Settlers, to have been for reporting the arguments made in the Court of Claims in the trial of the Old Settler case
in that court for the purpose of preserving them for further use in their case against
the United States.
Mr. Voorhees swears that the work was done under his personal observation
and fully met the requirements of his employment and contract, and Mr. Voorhees thinks the charges for his services reasonable and just. The claim is also
supported by the affidavit of claimant. You recommend that authority be granted
for its payment, and that your office be instructed to state an account for the same,
to be referred to the accounting officers of the Treasury for payment from the appropriation, ''Judgment in favor of the Old Settler or Western Cherokee Indians."
I think the claim is just, and should be paid as one of the debts incurred in the
prosecution of the Old Settlers claim. It is therefore approved. The papers
transmitted with your office letter are herewith returned.
Very respectfully,
HOKE SMITH, Secretary.
The COMMISSIONER OF INDIAN AFFAIRS,
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L.

DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS

Washington, February 21, i895.
SIR: I have the honor to submit herewith for your consideration the application
of ;J, M. Bryan, as treasurer of the Old Settler Cherokees, through his attorney
Joel M. Baugh, for the 2 per cent of the sum appropriated under act of Auj)'ust
28, 1~94, for the benefit of the Old Settler Cherokees, amounting to $16,007.72~
This 2 per cent of whatever sum might be secured to the Old Settler Cherokees
through Congress was set aside by a council of said Indians, assembled in 1884 a
report of the proceedings of which, duly approved, is herewith inclosed, for the
payment of debts contracted and expenses incurred by them in securing said appropriation, to be disbursed by their treasurer, J. M. Bryan.
I would therefore respectfully recommend that the said application for this 2
per cent receive the approval 0f the Department, and that authority be granted
this office to forward the same to the treasurer for payment.
Very respectfully,
D. M. BROWNING, Commissioner.
The SECRETARY OF THE liNTERIOR,

EXHIBIT

M.

In the matter of the claim of Joel M. Bryan, filed in the Indian Office February
16, 1895.

Old Settler Cherokees case.

Washington, May 18, 1895.
SIR: With your letter of February 21, 1895, you transmitted for my consideration the application of Joel M. Bryan, as treasurer of the Old Settler Cherokees,
for 2 per cent of the sum appropriated under the act of August 23, 1894 (28 Stat. L.,
424,451), to pay the judgment of the Court of Claims, as modified by the decision
of the Supreme Court in United States v. Old Settlers (148 U.S. R., 427).
Before considering this claim, it is proper to refer to the resolution passed by the
Senate of the United States on the 2d of March, 1895. The resolution is as follows:
"Resolved, That the Secretary of the Interior be, and he is here by, directed to withhold any further distribution and payment out of the money derived from thirty~five
per cent of the judgment in favor of the Old Settler or Western Cherokee Indians
against the United States in the sum of eight hundred thousand three hundred
and eighty-six dollars and thirty-one cents, set apart for the payment of expenses
and for legal services justly and equitably payable on account of the prosecution
of said claim, until otherwise authorized by law, except allowances already made
for legal services, and to report to the Senate any and all payments and distributions from said fund already made, with copies of all papers in any manner connected with said payments and distributions filed in the Interior Department and
the office of the Commissioner of Indian Affairs and the action had thereon."
Whilearesolution passed by either branch of the Congress of the United States
is entitled to great respect, in so far as the Secretary of the Interior is directed by
this resolution of the Senate to withhold from distribution and payment that part
of the $800,386.31 appropriated by the act of August 23, 1894 (28 Stat. L. , 424,451),
set apart by these Indians to pay the expenses and for legal services justly or
equitably payable on account of the prosecution of their claim against the Government of the United States. I can not think that the Senate possesses the
power under the Constitution to interfere with a Department of the executive
government in the performance of a duty imposed upon it by an act of Congress,
involving the payment of private claims which may be found to be justly due.
If I had any doubts on the subject the opinion of Mr. Attorney-General Hoar (13
Opin. Atty. Gen., 113) would serve to dispel them.
In the case of the New Idria Mining Company, submitted to him for his opinion
by the Secretary of the Interior, he said:
"If, as I understand, the New Idria Mining Company are prepared to establish,
to the satisfaction of your Department, their claim under the statute of 1866,
chapter 262 (14 Stat. L., 251), to receive a patent for certain lands in California, they
have a legal right to have the question of their claim to such patent passed upon,
such that your Department is bound to consider and determine the same, not~thstand.ing the request of the Judiciary Committee of the House of Representatives for a ~uspension of action. Their claim, as I understand it, is of a title to
land created by law. If under the law they have this title, and are prepared to
DEPARTMENT OF THE INTERIOR,
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furnish the proofs of it, the law gives the right to a patent, and the issuing of a
patent is not made discretionary with the executive officers of the Government.
The question, then, resolves itself into this, whether, when a right is created by
law and a duty devolved upon an Executive Department under the same law, the
enjoyment or enforcement of such right can be suspended at the request of a
committee of the House of Representatives. I am unable to see that this result
could be attained by any action even of the whole House of Rep.resentatives 011 of
both branches of Congress, unless by a change in the law itself. To deprive any
person of a right which the law creates at the request of anybody would be a
novel idea under a system of government which is supposed to be a government
of laws and not qf men. If it were a subject depending upon your discretion,where
you might properly regard all the equities of the case, and the probability that a
decision at one time or another might affect them favorably or otherwise. the
probability that Congress would take material action upon the question involved
might well have an important influence in determining your action, and the suggestion of a committee of Congress, or its chairman, would be justly entitled to
great respect. But it can not be that any person can rightfully be hindered in the
enjoyment of his legal rights upon the suggestion of a possibility that the law
may at some time or other be changed."
It appears by the papers submitted that this 2 per cent of whatever sum might
be secured to the Old Settlers was set aside by a council of the Old Settlers, assembled in 1884, for the payment of debts contracted and expenses incurred by them
in securing their claims against the Government of the United States, to be disbursed by their treasurer, Joel M. Bryan.
The ac.tion of this council can not be recognized as conclusive evidence ~n support of claims against these Indians, for the reason that they are not an Indian
community, endowed with the capacity to act collectively. (See my letter to you
of January 22, 1895.) Under the authority given in the act of August 23, 1894, to
the Commissioner of Indian Affairs "to withhold from distribution among said
Indians only so much of that part of said judgment set apart by said Indians fo
pay expenses and for legal services justly or equitably payable on account of saip.
prosecution," all claims and debts incurred in the prosecution of their claims should
be paid when properly verified. But. with the exception of the debt of $4,500 due
to the Cherokee Nation for money loaned to the Old Settler Indians, Mr. Bryan
has furnished no evidence of such indebtedness. He should be required to furnish
an itemized account, with vouchers, and such claims for expenses as are properly
verified should be allowed.
.
The claim of the Cherokee Nation was rejected by my letter of January 22, 1895,
upon the recommendation contained in your letter of March 21, 1894. But it
should be paid out of the fund retained for the payment of expenses to the Cherokee Nation directly or to its constituted agent upon a release being filed in your
office and proof that the moneys borrowed were expended for expenses properly
incurred in the prosecution of the claim of the Indians.
Very respectfully,
HOKE SMITH,
The COMMISSIONER OF INDIAN AFFAIRS.

Secretary.

EXHIBIT N.
MEMORANDUM.

Claims of attorneys in appropriation to pay claim of Old Settler or Western
Cherokees.
[Prepared in the Indian Office for use in their discussion.]

The act making appropriations to pay the Old Settler or Western Cherokee daim
(Public, No. 202) directs the Commissioner of Indian Affairs to withhold from
distribution among the Indians only so much of that part of the judgment set
apart by the Indians for the prosecution of their claims as is necessary for him to
pay the expenses and for legal services ju~tly or equitably payable on account of
said prosecution.
This memorandum is prepared on the assumption that no attorney is entitled,
either legally or equitably, to payment of any fees unless his contract was a lawful and valid contract and alive at the date of the recovery on behalf of the Indians,
and he can show services that conduced to such recovery in accordance with section 2104 of the Revised Statutes.
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No contract ~etween an Indian tribe and an attorney would be lawful or valid
so as to authorize the payment of a fee to the attorney unless it had received the
approval of the Commissioner of Indian Affairs and the Secretary of the Interior
as required in section 2103 of the Revised Statutes. Where an attorney had ~
lawful _and valid contract whi~h _expired by_ limitation (the statute requires that
all Indian contracts.shall be hmit_ed as ~o time or duration), and which has not
been rene:wed, he will not be entitled, either legally or equitably, to any fee for
such services as he may have rendered under such expired contract.
Attorneys have filed claims for fee in this case, as follows:
1. Belva A. Lockwood and J. J. Newell.-These claimants appear from the papers
filed to base their claims on unapproved contracts with Jim Taylor and others as
representatives of the Western North Carolina Cherokee Indians.
The contracts were not approved by the Commissioner of Indian Affairs and
the Secretary of the Interior, and it is perhaps not necessary to discuss the merits
of the claims. However, I will state that it does not appear from the records or
files of this office that Jim Taylor, or any of the other parties signing the contract
with Mrs. Lockwood, was ever an authorized representative of the Old Settlers,
except McCoy, who appears to have been a commissioner of the Old Settlers during
the year 1875 and a part of 1876, and as Mrs. Lockwood's contract was made in 1885,
it was at a time when McCoy was without authority to act in the matter. The
council proceedings authorizing the appointment of the attorneys in fact who
made the contract with Mrs. Lockwood was designated by the clerk of the council
in his affidavit as "the convention of Western NorthCarolinaCherokee Indians."
This convention would have no power to authorize the employment of an attorney to represent the Old Settlers, and it would appear that Mrs. Lockwood would
not be entitled to the fee she claims.
Mrs. Lockwood admits, on page 3 of her statement of May 18, 1894, that the
Eastern Cherokees appointed delegates to prosecute their claim and the claim of
the Old Settlers, and her contract was executed by these delegates.
Furthermore, if the contract were one under which Mrs. Lockwood would be
otherwise entitled to pay, she would not be entitled for the reason that the contract under which she claims expired by limitation April 23, 1890, and was not
renewed. The failure to renew could be construed in but twoways,namely, Mrs.
Lockwood either voluntarily abandoned the service or was dismissed the service
by the Indians. As all contracts with Indians for contingent compensation t)Olltemplate the recovery on the claims to which they relate, no attorney who has
failed to accomplish the purpose of his contract has the right, on account of services rendered without result, to demand a fee or the continuance of his employment by the Indians. The Indians having the right to refuse to keep in their
employ an unprofitable attorney, the results of their refusal to renew Mrs. Lockwood's contract would be the same as her voluntary abandonment of the service,
namely, to deprive her of any right to demand or receive the fee provided therein.
Mrs. Lockwood, who is also prosecuting Mr. Newell's claim, does not appear to
have filed the contract under which he claims, and, as it was never approved by
this office. it is not of record here. It is impossible, therefore, to determine what
it provided. As, however, it expired long before any recovery was had in behalf
of the Indians, he would not be entitled to the fee, especially as the Old Settlers
in 1882 expressly refused to renew his contract.
In connection with these two claims attention is invited to Department letter of
January 23, 1886 (2453, 1886).
Messrs. Marble and Hazleton have filed a brief in the J. J. Newell claim, with
affidavits, but, as his right is dependent upon a question of law, no material difference is made in the case.
2. J. W. Douglas, attorney for G. L. Douglas.-There is no formal contract on
which to base this claim. The claimant seeks his fee under a letter of March 20,
1884, from Mr. Bryan to J. W. Douglas, advising him that Messrs. Wilshire and
Heard had informed him (Bryan) that they desired said J. W. Douglas to assist
them in the case, and that said Douglas would do so for $5,000; therefore Bryan
agreed to pay him the $5,000 if he would render the services desired.
This letter is not even formally accepted by Mr. Douglas, who assigned it to his
son on taking office under Mr. Harrison's Administration. He was District Commissioner.
It would seem that there is no lawful authority for this office to pay Mr. Douglas's claim. He might, however, have his remedy against Mr. Bryan, as to which,
however, there is some doubt in view of the statute on the question of Indianattorney contracts.
3. John L. McCoy's estate.-The estate of John L. McCoy makes claim for
$16,000 on account of services alleged to have been rendered by McCov as a commis-
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sioner of the Old Settler or Western Cherokees in 1875-76. This claim is one with
which the Government has no concern, in view of the fact that the Old Settlers
did not, by any of their councils, provide for Mr. McCoy's compensation, as they did
in the case of Wilson, Hendricks, and Bryan. If Mr. McCoy rendered the services
claimed, his estate should apply to the council of the Old Settlers, who may, if his
claim is deemed a proper one and there is sufficient money remaining of that set
apart for the payment of debts of the Old Settlers, direct the treasurer to pay the
claim.
4. C. M. Carter.-The first six contracts mentioned in the affidavit of Mr. Carter
were never approved by the 'Commissioner of Indian Affairs and the Secretary of
the Interior, as required by section 2103 of the Revised Statutes, and were nott
therefore, valid contracts.
.
The seventh contract provides in its terms for payment for services rendered
prior to its date, as well as for services to be rendered subsequently thereto. Mr.
Carter was advised, in a letter of February 21, 1893, that his contract could not beapproved for servfoes rendered prior to its date, and that it would be impossiblefor this Department to authorize the payment of any fee to him on account of services rendered on account of any alleged former contract (see Opinions Atty. Gen.,
vol. 18, p. 517) which had not received the approvals required by the law; but that
it could be approved to authorize him to render services thereunder after its dateand to receive proper compensation therefor, and that if he would indicate his
desire to that effect it would be approved to that extent. He informally asked for
its approval as indicated, and it was so stated in a report of February 28, 1893, to
the Secretary, submitting the contract approved in the following language:
"The within contract is hereby approved so that payment may be made for such
services only as may be rendered by the attorney thereunder after the date thereof."
Mr. Carter's affidavit shows services rendered under his old (so-called) contracts,
but it is not sufficient, under the statute, to show services under the contract of
February, 1893. The alleged contracts not having been approved can not be taken
into consideration, and any service rendered thereunder was at his own risk.
He should be called upon to make proof under the approved contract only, and
in accordance with section 2104.
5. Richard C. Wintersmith.-The claim of Mr. Wintersmith was filed by Hon.
Phil. B. Thompson, who has a power of attorney to represent him therein. It is
based on a power of attorney given in 1873 by Riley Keys, J. A. Scales, and John
L. McCoy, and which provides for the payment to said Wintersmith of 25 per cent
of whatever amount the Indians might recover on the claim in consideration for
services said Wintersmith might render as attorney for said Indians. This power
of attorney is not signed by Mr. Wintersmith and was never approved by this
office and the Interior Department. It is not a legal contract, and Mr. Wintersmith can not therefore be paid.
In addition to the fact that the contract was not a legal one, Mr. Wintersmith
showed no service on behalf of the Indians further than to say that from N ovember 29, 1873, when he was appointed by the parties above named as attorney, to
the present time, which embraces twenty years, he has labored as their attorney.
6. Cherokee Nation.-The Cherokee Nation files its claim for $4,500 against the
Old Settler Cherokees for money loaned said Old Settlers in 1875 and 1889.
This claim is a matter with which the Interior Department has no concern,
inasmuch as the Old Settler council has appointed a treasurer to disburse the
money which was set apart for the payment of debts, which money should be paid
over to the treasurer and he should be held accountable to the council therefor.
7. E. John Ellis.-This claim is based on a contract entered into December 15,
1888, between the late E. John Ellis and Mr. Bryan, aR Old Settler commissioner
and treasurer. This contract was not filed in this office for approval until 1892,
some time after the death of Mr. Ellis, which occurred in April, 1889. It was
approved by this office March 2-, and by the Department March 3, 1893. It provided
for the payment to Mr. Ellis of a fee equal to 2 per cent of the amount recovered to
to the Indians on the claim, and stipulated for his employment to prosecute, as attorney of record, the suit against the United States on behalf of the Old Settlers.
The contract was filed in this office by Mr. D. A. McKnight, who was a member
of the firm of Ellis, Johns & McKnight. Mr. McKnight claimed that the contract
was a firm contract, notwithstanding it was made with Mr. Ellis personally; and
after Mr. Elli.s'!:1 death Mr. McKnight offered to continue the prosecution of theclaim on behalf of the firm. His offer, however, was declined by Mr. Bryan~
through his attorneys, Messrs. Jones & Voorhees, and he filed letters from Hon.
S. W. Peel and Hon. H. L. Dawes in support of the claim that during the period
between December 15, 1888, and April, 1889, Mr. Ellis rendered valuable service in
behalf of the Old Settlers. They submit, as a part of the record in the case, copy
of a petition which was filed in the Court of Claims at the beginning of the suit
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and which was signed by Mr. Ellis as attorney of record in the case· and both Mr
McKnight and Mr. Jones (the latter of whom is now deceased) filed~ffidavits rela:
tive to the making of the contract and services rendered by Mr. Ellis.
On the other hand~'Mr. Bryan filed several affidavits in this office tendinO' to show
that Mr. Ellis did not do anything whatever in.the prosecution of the claim of the
Old Settlers. One of his affidavits is made by Hon. J. W. Douglas, whose claim is
discussed in another part of this memorandum, and who makes oath to the fact in
this case that he, with Messrs.Jones & Voorhees, met Mr. Ellis in the office of said
Jones & Voorhees in 1889, the object of which meeting was to discuss the institution of the prosecution of the claim of the Old SAttlers in the courts under the
act of February 25, 1889; that at said meeting Messrs. Jones & Voorhees suggested
and urged the adoption of a plan upon which to prosecute the claim, involving considerable novelty as compared with the plan pursued under the Bowman Act, and
that because of its novelty it received considerable criticism and discussion; that
after the plan bad been fully explained and the objections thereto answered, it was
agreed to by all present, and Messrs. Jones & Voorhees were requested to prepare
a petition embodying the same, and a second meeting was agreed upon to consider
the petition when so prepared; that in. accordance with this agreement, Jones &
Voorhees prepared the petition, called the attorneys together when it was completed, presented said petition to them, and Mr. Ellis, having been selected by the
attorneys as attorney of record, signed it as such.
This affidavit is to meet the claim of Mr. McKnight that Mr. Ellis prepared the
petition which he signed.
·
An affidavit by Hon. John T. Heard, to practically the same effect as that of Mr.
Douglas, was also filed by Messrs. Jones & Voorhees as attorneys for Mr. Bryan.
Mr. Joel L. Baugh makes affidavit to the fact that he thoroughly and carefully
examined all papers which were before the Committees on Indian Affairs in the
House of Representatives and the Senate of the United States in the claim of the
Old Settler Cherokees during the Fiftieth Congress, and which are now in the files
of Congress. Among said papers are briefs and other papers signed by attorneys
in the case, but there is no paper of any character whatsoever on file in said claim
bearing the name of the late E. J oh11 Ellis, and no evidence whatever of the fact
of Ellis having ever appeared before the Committee in connection with the claim.
Mr. Bryan makes an affidavit in answer to the claim of Mr. McKnight that Mr.
Ellis did service before the ·passage of the bill authorizing the Court of Claims to
adjudicate this bill, in which he states that at the date of his employment of Mr.
Ellis the work necessary to, and which in fact did secure the passage of the bill,
had been done.
The papers in this case are voluminous and affidavits on both sides are positive.
If the assignees of Mr. Ellis's estate can show that any service was rendered by
him under his contract, his estate would be entitled to compensation on account
of the fact that he was prevented by death from carrying out the provisions of his
contract and the abandonment of the service was involuntary.
8. W. S. Peabody.-This claim is based on a contract between said Peabody and
the Old Settler Cherokees made December 9, 1882, and renewed December 6, 1886,
and February 10, 1892. Of this contract. Mr. Peabody has assigned three-eighths
of the compensation provided for to one C. Hayden, of Choteau, Cherokee Nation.
The fee provided for is 8 per cent of the amount of the recovery, or $64,030.90.
Mr. Peabody makes a claim for legal services under his contract, and makes
affidavit that the account is correct and just, and that the services charged for
were rendered and charged under and in accordance with his contract; that his
services actually date from early in the spring of 1882, he having been brought
into the case through Mr. Wilshire, acting then for Mr. Bryan, the terms of his
contract having been verbally settled for several months before the contract as
reduced to writing was actually signed; that he actively cooperated with counsel
for Eastern Cherokees in securing clause in the sundry civil bill for the fiscal year
ending June 30, 1883, authorizing the Secretary of the Interior to investigate and
report upon the Old Settler claim, along with other claims in dispute; that on the
signing of his contract he continued his services in the line of their inception;
the resolution of December 15, 1892, was an incident of his advice and counsel,
and its prompt answer by the Interior Department on the 16th of December, 1892,
was at his instigation; that the resolution and report of the Secretary of the Interior thereon is embodied in Senate Ex. Doc.No. 17, Forty-seventh Congress, second
session; that he assisted C. C. Clements, special agent of the Department, in collecting the data embraced in his report dated December 12, 1882; that it was
understood that in the division of the labor among the counsel he should take
the lead and assume the responsibility and labor incident to the departmental
branch of the case and before committees of Congress, while other counsel should
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lead and assume the labor and responsibility of the case in the courts, should
it ever reach the court for trial.
Except as thereinafter stated, he had been at all times, from the inception of
his service in 1882 down to the final passage of the act appropriating the money,
ready to consult with his associates and render service in the case, and has so
consulted and rendered service covering a period of approximately twelve years
of continuous service. with the exceptions above referred to. That on the reopening of the matter in the act of 1882 before the Interior Department, and following
the report of Mr. Clements, he appeared before the Commissioner of Indian Affairs
and urged the transmittal of the report to the Secretary, which was done December
14, 1882; that he also appeared from day to day before Mr. Clements and assisted
him in an examination cff the matters under his consideration affecting his clients,
which resulted in his further report of January 24, 1883, in which he increased
the amount theretofore found due over $50,000. He refers to certain Senate
executive documents in support of this statement in his affidavit.
The affidavit is 10 pages in length and the statements contained therein are
detailed, date and fact being given. He states that he had frequent conferences
with Mr. Wilshire, of which he kept no memorandum, and that he kept no
memorandum of his conferences with other counsel since in the case, or of acts to
forward the case, because such conferences and acts were so frequent and so a
matter of course that he could not keep a minute thereof without noting subst.tntially how he was employed every day. That as in other cases wherein he has
been engaged he has kept right at work to accomplish the end in view, thinking of
success and directing his efforts thereto, and not to keeping a diary, and he is therefore compelled to rely upon printed records of the Government to a degree in
pointing out his particular acts of service, with the dates thereof; but that he
" desires it to be understood that each of the steps which the case has taken in its
forward movement since his connection therewith, except, possibly, the appeal to
the Supreme Court of the United States and certain of the latter proceedings in the
Court of Claims, was with his knowledge and consent; and that when in charge
of the particular work in hand such work was not accomplished in any one of
its steps without many and repeated efforts." That at no stage did the matter
move forward of its own motion and inherent justice, it requiring attention and
receiving notice from him; that after the finding of fact by the Court of Claims
it was plain that the matter should be again refened to that court with power to
hear and determine the case to fin~l judgment, and in connection with explaining
the same to the proper committees of Congress he appeared from time to time;
that as one of the results of such appearance and effort in which he participated,
he refers to Report No. 1680, Forty-ninth Congress, second session, from the Committee on Indian Affairs, attached to his affidavit; that he was diligent in his
efforts before the proper committees of the Forty-seventh and Forty-eighth Congresses, and, whenever necessary, before the Interior Department, in explaining
and clearing away whatever difficulties were found to exist from the want of a
proper understanding of the merits of the case; that the work particularly assigned
to him was accomplished when the case was sent to the Court of Claims the second
time, so far as his leadership was concerned, but that he continued to be consulted
from time to time until April 21, 1891, when he accepted employment in the Geological Survey, where he continued until October 20, 1893; but during that period
the case was in the courts under the management of able counsel, employed especially to conduct it there, and no occasion existed for calling him into consultation,
and he rendered no service during that time in the case, though his contract was
extended during that period to cover twelve years from its original date by the
approval of the Commissioner of Indian Affairs and the Secretary of the Interior;
that when he retired from the service of the Government in October, 1893, the
case had been remanded back to the Court of Claims from the Supreme Court of
t~e United States, with directions as to judgment, and it again became a part of
his duty to give it attention before the Departments and the committees of Congress. In this service, from December, 1893, he gave the matter his personal
attention whenever required so to do by the exigencies of the case; but the array
of counsel had been increased from what it had been originally, and less work
devolved upon him than in the earlier stages of the case.
Mr. Peabody's affidavit is so long and contains so much that ought not to be
the~ein that it is almost impracticable to determine what service he rendered the
Ind_ians as set forth therein. I fail to find that he has specif;ied a single day on
which he performed any act of service, the only dates contained therein being
dat~s of documents or ;public records. As to that part of Mr. Peabody's affidavit
which relates to securmg the passage through Congress of an act referring the
matter to the Court of Claims for adjudication, Mr. John T. Heard has filed a
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letter ~n-~it~ng attention to Senate Report No. 207, Fiftieth Congress, first se sion
wherem 1t 1s shown that a favorable report was made by the Senate committee 0 ~
the claim only because of the finding of fact in the case by the Court of Claims in
Congressi~:mal case.No. 14. . This report contains also the views of Hon. J. K.
Jones agamst the bill, wherem he declares that he did not believe that the claimants had any case, ~nd that if they had he would not be willing to refer the case
to the Court of Claims to render judgment after its findings of fact. Mr. Heard
was one of t~e attor~ey~ employed by Mr. Bryan to prosecute the case before the
Court of Claims while 1t was there for finding of fact, and he files this letter
because he fee_ls that through his exertions he secured from the Court of Claims a
favor3:ble findmg, and he does not feel that any other attorney should claim credit
for domg the work.
•
Mr. Voorhees has informally requested that this matter be held up until he has
an opportunity to file some papers in the case.
.
EXHIBIT

0.

MEMORANDUM.

Request of John A. Sibbald for the approval of an assignment by W. W. Wilshire.
[Prepared in the Indian Office for use during its consideration.]

This assignment is indorsed on a certified copy of a contract dat~d July 1, 1882,
between J.M. Bryan, attorney in fact for the Old Settler Cherokees, and W.W.
Wilshire. This contract was approved by the Commissioner of Indian Affairs
October 9, 1882, and by the Secretary of the Interior October 10, 1882, and expired
July 1, 1886. The assignment recites, "For value received I hereby sell and assign
to John A. Sibbald and his assigns one-fifth interest in the within contract, which
assignment is also indorsed upon the original," and is signed by Mr. Wilshire.
Proof is presented by Mr. Sibbald that it is impossible for him to procure the
original of said contract, in order to file the same, to have the assignment indorsed
thereon approved by the Commissioner and the Secretary.
After the expiration of the contract, one-fifth of which was assigned to Mr. Sibbald, Mr. Wilshire entered into a new contract with the Indians on September 28,
1886, which was to run for five years, having in view the prosecution of the same
claim referred to in the old contract. No assignment appears to have been made
to Mr. Sibbald of this new contract by Mr. Wilshire, who died August 19, 1888,
pending the prosecution of this claim.
The new contract of Mr. Wilshire was approved by this office February 2, 1887,
and by the Department February 3, 1887, and is r ecorded in Miscellaneous Record
Book, volume 2, page 47, one of the records of this office.
This assignment of Mr. Sibbald was filed in this office by Mr. J. Walker Cooksey,
of Washington, D. C., with his letter of August 1, 1893.
In a letter of September 28, 1893, Mr. Cooksey was advised as follows:
"The contract between Mr. W.W. Wilshire and the Old Settler or Eastern
Cherokees, which was entered into July 1, 1882, expired July 1, 1886, without Mr.
Wilshire having secured any settlement of the claim in favor of the Indians, and
he made a new contract with them September 28, 1886, which was to run for five
years, but, as we have seen, he died August 19, 1888. There does not appear of
record that any assignment was made of the last contract, or any part thereof,
and it is not understood that Mr. Sibbald makes any claim to an interest therein,
although it was expressly intended to be in lieu of the other.
"The first contract expired by limitation July 1, 1886, and it could not be recognized by this office as authority for the payment of attorney's fee thereunder, and
it is not seen how my approval of any assignment of an interest therein, even if
regular, would be of any value or benefit to the assignee."
.
The ground upon which this view of the matter was taken was that as Mr. Wilshire's estate, if it were paid anything at all on account of his services, would be
paid under the contract of September 28, 1886, alone, and not in any manner under
the contract of which Mr. Sibbald claims to have an assignment.
In Mr. Sibbald's letter of August 31, 1894, he discusses the opinion of the AttorneyGeneral in the E. John Ellis case (18 Opinions, 517) as one of the reasons supposed
by him to have been given why the assignment ought not to be approved. This
reason was not raised officially, but the objection was pointed out to him as applying to the contract of which he has an assignment as a part interest; that is, the
Wilshire estate have to make their claim under the contract of 1886. Proof of
services rendered under the contract which expired could not be recognized as
sufficient to pa.y him under the other, because of the opinion of the Attorney-

OLD SETTLERS OR WESTERN CHEROKEE INDIANS.

35

General that the Department is not authorized to pay for services rendered prior
to the date of the contract providing therefor. The contract of 1886 was, it is true,
for the contjnuation of Mr. Wilshire's services, but his rights under the contract
of 1882 expired with the contract, and his estate will be required only to show services under the contract which was in existence at the time of his death. This
opinion was not cited as an objection to approving Mr. Wilshire's assignment, but
to paying anything under the expired contract.
The other obj ection to the approval of the assignment discussed is that it is for
an interest in a contract which has expired, which objection was.made in letter of
September 28, 1893, above referred to. As to this objection, Mr. Sibbald claims
in his letter that the contract of September 28, 1886, was an extension of the
contract of 1882, on account of recitations therejn contained. The _c ontract provides for the continuance of Mr. Wilshire's employment in behalf of the Old Settler or Western Cherokees, and the consideration of this continuance is that he
had efficiently performed his duties in prosecuting their claim under the former
contract, and that his familiarity with said contract and laws was such that it
was the desire of the .claimants that his employment as attorney to the Indians
should be continued until their claim should be finally disposed of and therefore
the Indians agreed to continue his employment.
Mr. Sibbald also calls attention to the fact that the contract stipulation that the
compensation agreed upon should be in full of all demands of said Wilshire; and
any and all services rendered by him for said Indians, and that Mr. Wilshire in
consideration of the promises of the claimants and their agreement agreed to continue his services as attorney for said Indians.
Mr. Sibbald claims that these recitals in the contract should be conclusive; that
it is a renewal and extension of the first contract upon all the parties for the same
consideration; that it recited and proclaimed the services faithfully performed
thereunder, and made it a continuation and extension of the first contract, and as
such was confirmed by the approval of Commissioner Atkins and Acting Secretary Muldrow, withoutanymodification or explanation whatever. Aside from the
legal aspect of the case, Mr. Sibbald claims that by the amendment to the general
deficiency act to pay the Old Settler or Western Cherokees the Commissioner's
power to approve his claim is beyond all question and removed from all doubt,
for, he says, it is a well-settled principle of law that even an equitable assignment
passes to the assignee all the rights of the assignor in the entire assignment, and
the latter can not, from the time of the assignment, exercise any control over it
(6 American and English Cyclopedia of Law, 663), and the question of power to
approve his assignment under the appropriation act is discussed by him at length.
It is true, as stated by Mr. Sibbald, that in a let ter of April 5, 1887, from this
office, it is stated that there is returned to Mr. Wilshire one part of a contract of
September 28, 1886, for the extension of the period of five years from September 28,
1886, the contract of 1882 between said Wilshire and the Indians. It appears from
this that the office at that time regarded this contract as a rene-wal and the extension of a contract which, however, had not been in existence for nearly three months,
it having expired and all rights having lapsed with its expiration .on July 1, 1886.
The office is not bound by this statement in the letter of April 5, 1887, to Mr.
Wilshire, for the reason that the question to which it relates was not a point in
issue, and it could not be presumed that the Commissioner of Indian Affairs would
give as particular attention in that matter as he would when the rights of claimants are raised under it.
The recitals in the contract which referred to the contract of 1882 could not
have been intended as an extension of the old contract, which was made for the
purpose of continuing Mr. Wilshire's services on behalf of the Old Settlers.
The recitals by Mr. Sibbald from said new contract are merely facts recited by the
Indians in the beginning of the contract or preliminaries to the con tract, as showing
the reason and the consideration which moved them in making the new contract.
As to Mr. Sibbald's claim that his assignment can be acted upon favorably by
the Commissioner of Indian Affairs under the general powers g iven in the act
making the appropriation, it would seem that this is not such a case as would
authorize the Commissioner to exercise his powers in the premises from the fact
that the services rendered by Mr. Sibbald were not rendered to the Indians, but to
Mr. Wilshire, and that it i~ not a claim against the Indians, but a claim against
his estate. Mr. Wilshire was the responsible party in this contract, the Indians
looked to him to perform the work called for in the contract, and the assignment
is not out of moneys of the Indian tribe, but out of whatever fee may be allowed
Mr. Wilshire's estate.
(Letter to Secretary September 4, 1894.)

s.
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